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OREGON DEPARTMENT OF EDUCATION

DIVISION 15

SPECIAL EDUCATION
Reorganization of Special Education OARs 
	New number
	Old number
	Title
	Type of Amendment

	Definitions (p.10)

	581-015-2000
	581-015-0005
	Definitions
	IDEA changes, renumbering, updating language

	General Supervision (p.18)

	581-015-2005
	581-015-0035
	Criteria for Approving School District Special Education Programs
	IDEA changes, renumbering & updating language

	581-015-2010
	581-015-0038
	Census and Data Reporting
	IDEA changes, renumbering & updating language

	581-015-2015
	581-015-0048
	Compliance Monitoring
	Renumber & updating language

	581-015-2020
	581-015-0049
	Recovery of Funds for Misclassified Children
	IDEA changes, renumbering & updated language

	581-015-2025
	581-015-0057
	Advance Payment to School Districts for Special Education Programs
	Renumbering & updated language

	581-015-2030
	581-015-0054
	Procedures for Complaints as Required by IDEA Regulations
	IDEA changes, renumbering & updating language

	Free Appropriate Public Education (p.23)

	581-015-2040
	581-015-0600
	Free Appropriate Public Education (FAPE) and Age Ranges
	renumbering & updating language

	581-015-2045
	581-015-0601
	Age Limitations and Exceptions to FAPE
	IDEA changes, renumbering & updating language

	581-015-2050
	581-015-0602
	Graduation
	renumbering & updating language

	581-015-2055
	581-015-0560
	Assistive Technology
	renumbering & updating language

	581-015-2060
	New
	Adaptive Materials
	IDEA – NIMAS/NIMAC

	581-015-2065
	581-015-0605
	Extended School Year Services
	IDEA changes, renumbering & updating language

	581-015-2070
	581-015-0062
	Nonacademic Services
	IDEA changes, renumbering & updating language & change title to match content

	581-015-2075
	New
	Charter Schools
	NEW – IDEA changes

	Child Find
(p. 28)

	581-015-2080
	581-015-0037
	Child Find
	IDEA changes, renumbering & updating language

	581-015-2085
	New
	Child Find for Children attending Private Schools
	NEW – IDEA changes

	Consent (p. 30)

	581-015-2090
	581-015-0039
	Consent
	IDEA changes, renumbering & updating language

	581-015-2095
	581-015-0042
	Exceptions to Consent
	IDEA changes, renumbering & updating language

	Evaluation and Eligibility (p. 33)

	581-015-2100
	581-015-0700
	Responsibility for Evaluation and Eligibility Determination
	renumbering & updating language & edits for clarity

	581-015-2105
	New (combines elements of several old rules)
	Evaluation and Reevaluation Requirements
	IDEA changes, renumbering & updating language & edits for clarity

	581-015-2110
	New (combines elements of several old rules)
	General Evaluation and Reevaluation Procedures
	IDEA changes, renumbering & updating language & edits for clarity

	581-015-2115
	581-015-0701
	Evaluation Planning
	IDEA changes, renumbering & updating language & edits for clarity

	581-015-2120
	581-015-0053
	Determination of Eligibility
	IDEA changes, renumbering & updating language & edits for clarity

	581-015-2125
	581-015-0073
	Interpretation of Evaluation Data
	renumbering & updating language 

	581-015-2130
	581-015-0051(1)
	Autism Spectrum Disorder
	renumbering & updating language & reorganization

	581-015-2135
	581-015-0051(2)
	Communication Disorder
	renumbering & updating language & reorganization

	581-015-2140
	581-015-0051(3)
	Deafblindness
	renumbering & updating language & reorganization

	581-015-2145
	581-015-0051(4)
	Emotional Disturbance
	renumbering & updating language & reorganization, edits for clarity

	581-015-2150
	581-015-0051(5)
	Hearing Impairment
	renumbering & updating language 

	581-015-2155
	581-015-0051(6)
	Mental Retardation
	renumbering & updating language

	581-015-2160
	581-015-0051(7)
	Orthopedic Impairment
	renumbering & updating language & reorganization

	581-015-2165
	581-015-0051(8)
	Other Health Impairment
	renumbering & updating language 

	581-015-2170
	581-015-0051(9)
	Specific Learning Disability
	IDEA changes, renumbering & updating language & edits for clarity

	581-015-2175
	581-015-0051(10)
	Traumatic Brain Injury
	renumbering & updating language

	581-015-2180
	581-015-0051(11)
	Vision Impairment
	renumbering & updating language, edits for clarity

	Parent Participation (p. 60)

	581-015-2190
	581-015-0063
	Parental Participation - General
	renumbering & updating language & edits for clarity

	581-015-2195
	581-015-0067
	Additional Parental Participation Requirements for IEP and Placement Meetings
	IDEA changes, renumbering & updating language 

	Individualized Educational Program (IEP) (p. 62)

	581-015-2200
	581-015-0068
	Content of IEP
	IDEA changes, renumbering & updating language & edits for clarity

	581-015-2205
	581-015-0568
	IEP Team Considerations and Special Factors
	IDEA changes, renumbering & updating language 

	581-015-2210
	581-015-0066
	IEP Team
	IDEA changes, renumbering & updating language & edits for clarity

	581-015-2215
	581-015-0703
	Oregon Standard IEP
	renumbering & updating language & combine 0704 (repeal 0704)

	581-015-2220
	581-015-0065
	When IEPs must be in Effect
	Reorganized from various rules to align with federal regulations – result is really a new rule

	581-015-2225
	New
	Review and Revision of IEPs
	Reorganized from various rules to align with federal regulations – result is really a new rule

	581-015-2230
	New
	Transfer Students
	New – IDEA changes

	581-015-2235
	581-015-0070
	Responsibilities for Transition Services
	Align wording with federal regulation, renumbering & updating language 

	Placement and Least Restrictive Environment
(p. 74)

	581-015-2240
	581-015-0059
	Requirement for Least Restrictive Environment
	renumbering & updating language 

	581-015-2245
	581-015-0060
	Alternative Placements and Supplementary Services
	renumbering & updating language

	581-015-2250
	581-015-0061
	Placement of the Child
	renumbering & updating language

	581-015-2255
	New
	Nonacademic Settings
	Add rule to parallel 34 CFR 300.117

	Children placed in private schools by public agencies  (p. 76)

	581-015-2260
	581-015-0710
	Rights of Children with Disabilities in Private Schools Placed by Public Agencies
	IDEA changes, renumbering & updating language

	581-015-2265
	581-015-0141
	Obligations of Public Agencies that Contract with Approved Private Schools
	Align wording with federal regulation, renumbering & updating language

	Private School Approval (p. 78)

	581-015-2270
	581-015-0126
	Standards for Approval of Private Schools for School-age Children
	IDEA changes, renumbering & updating language (remove preschool provisions)

	581-015-2275
	New
	Standards for Approval of Private Preschools as Contractors with Public Agencies
	Align preschool approval rules with state child care rules

	581-015-2280
	581-015-0131
	Process for Approval of Private schools as a Contractor with Public Agencies
	renumbering & updating language

	581-015-2285
	581-015-0711
	Suspension, Revocation, or Refusal to Renew Approval
	renumbering & updating language

	581-015-2290
	581-015-0712
	Appeal of Denial, Suspension, Revocation, or Refusal to Renew Approval
	renumbering & updating language

	581-015-2295
	581-015-0133
	Out-of-State Placements for Special Education
	renumbering & updating language

	Procedural Safeguards
(p. 87)

	581-015-2300
	581-015-0606
	Access to Student Educational Records
	Align wording with federal regulation, renumbering & updating language – some provisions moved to Division 21 with other access to records rules

	581-015-2305
	581-015-0094
	Independent Educational Evaluation
	IDEA changes, renumbering & updating language

	581-015-2310
	581-015-0075
	Prior Written Notice of Special Education Action
	Align wording with federal regulation, renumbering & updating language

	581-015-2315
	581-015-0079
	Notice of Procedural Safeguards
	IDEA changes, renumbering & updating language

	581-015-2320
	581-015-0099
	Surrogate Parents
	IDEA changes, renumbering & updating language

	581-015-2325
	581-015-0101
	Transfer of Rights at Age of Majority
	renumbering & updating language

	581-015-2330
	581-015-0102
	Notice of Transfer of Rights at Age of Majority
	Align wording with federal regulation, renumbering & updating language 

	581-015-2335
	581-015-0095
	Mediation
	IDEA changes, renumbering & updating language

	581-015-2340
	581-015-0097
	Procedural Rules for Due Process Hearings
	edits for clarity renumbering & updating language

	581-015-2345
	581-015-0081
	When Hearing may be Requested
	IDEA changes, renumbering & updating language

	581-015-2350
	New
	Sufficiency of Hearing Request
	New – IDEA changes

	581-015-2355
	New
	Resolution Process
	New – IDEA changes

	581-015-2360
	581-015-0080
	Pre-hearing Conference, Notice of Hearing, and Hearing Rights
	IDEA changes, renumbering & updating language

	581-015-2365
	581-015-0096
	Criteria for Administrative Law Judges
	IDEA changes, renumbering & updating language

	581-015-2370
	581-015-0086
	Conduct of Hearing
	renumbering & updating language

	581-015-2375
	581-015-0088
	Decision of Administrative Law Judge
	Align wording with federal regulation, renumbering & updating language

	581-015-2380
	581-015-0091
	Informal Disposition
	renumbering & updating language

	581-015-2383
	581-015-0084
	Failure to Appear
	renumbering & updating language

	581-015-2385
	581-015-0093
	Hearing Costs
	renumbering & updating language

	Hearings under Section 504  (p. 109)

	581-015-2390
	581-015-0108
	Definitions for Hearings under Section 504 of the Rehabilitation Act
	renumbering 

	581-015-2395
	581-015-0109
	Procedures for Hearings under Section 504 of the Rehabilitation Act
	renumbering & updating language

	Discipline (p. 111)

	581-015-2400
	581-015-0550
	Definitions
	Clarify that removals for risk assessment (state law) count as disciplinary removals

	581-015-2405
	581-015-0551
	Disciplinary Removals of up to 10 School Days for Children with Disabilities
	IDEA changes, renumbering & updating language

	581-015-2410
	581-015-0552
	Additional Disciplinary Removals of up to 10 School Days Each (No Pattern)
	IDEA changes, renumbering & updating language; align “counting days” to how we do data collection

	581-015-2415
	581-015-0553
	Disciplinary Removals of more than 10 School Days (Pattern or Consecutive)
	IDEA changes, renumbering & updating language

	581-015-2420
	581-015-0554
	Manifestation Determination
	IDEA changes, renumbering & updating language

	581-015-2425
	581-015-0555
	Removal to an Interim Alternative Educational Setting by School District (Special Circumstance)
	IDEA changes, renumbering & updating language

	581-015-2430
	581-015-0556
	Removal to an Interim Alternative Educational Setting by an Administrative Law Judge (Injurious Behavior)
	IDEA changes, renumbering & updating language

	581-015-2435
	581-015-0557
	Requirements for an Interim Alternative Educational Setting
	renumbering & updating language

	581-015-2440
	581-015-0558
	Protections for Children not yet Eligible
	IDEA changes, renumbering & updating language

	581-015-2445
	581-015-0559
	Expedited Due Process Hearings
	IDEA changes, renumbering & updating language

	Parentally-placed Private School Children  (p. 126)

	581-015-2450
	581-015-0705
	Definitions
	IDEA changes, renumbering & updating language

	581-015-2455
	581-015-0166
	Provision of Services for Private School Children with Disabilities
	IDEA changes, renumbering & updating language

	581-015-2460
	581-015-0151
	Services Plan
	renumbering & updating language

	581-015-2465
	New
	Documentation Requirements
	New - IDEA changes, 

	581-015-2470
	581-015-0706
	Expenditures for Parentally Placed Private School Children
	IDEA changes, renumbering & updating language

	581-015-2475
	New
	Private School Child Count
	New – IDEA changes,

	581-015-2480
	581-015-0171
	Consultation with Representatives of Private School Children with Disabilities
	IDEA changes, renumbering & updating language

	581-015-2485
	New
	Complaint by Private School Official
	New -IDEA changes, 

	581-015-2490
	581-015-0707
	Complaints and Due Process Hearings for Private School Children
	IDEA changes, renumbering & updating language

	581-015-2495
	581-015-0196
	Funds and Property not to Benefit Private School
	renumbering & updating language

	581-015-2500
	581-015-0708
	Use of Personnel
	renumbering & updating language

	581-015-2505
	581-015-0191
	Separate Classes Prohibited
	renumbering & updating language

	581-015-2510
	581-015-0186
	Property, Equipment, and Supplies
	renumbering & updating language

	581-015-2515
	581-015-0156
	Reimbursement for Private Placement when FAPE is at Issue
	IDEA changes, renumbering & updating language

	Use of Public and Private Insurance  (P. 138)

	581-015-2530
	581-015-0607
	Children with Disabilities Covered by Public Insurance
	IDEA changes, renumbering & updating language

	581-015-2535
	581-015-0608
	Children with Disabilities Covered by Private Insurance
	renumbering 

	Regional Program
(p. 140)

	581-015-2540
	581-015-0291
	Definitions
	State law or policy changes – add TBI; renumbering

	581-015-2545
	581-015-0292
	Administration of Regional Programs
	renumbering & updating language

	581-015-2550
	581-015-0293
	Eligibility for Regional Services
	State law or policy changes – add TBI; renumbering

	581-015-2555
	581-015-0294
	Referral for Regional Services
	State law or policy changes – add TBI; renumbering

	581-015-2560
	581-015-0295
	IEP/IFSP
	renumbering & updating language

	581-015-2565
	581-015-0296
	Regional Program Services
	renumbering & updating language

	Other Programs
(p. 145)

	581-015-2570
	581-015-0044
	Educational Programs for Children Placed by State Agency for Day or Residential Treatment
	Correct and clarify language to conform to current system (but not make major changes); renumber and update language

	581-015-2575
	581-015-0017
	School Programs in Private Hospitals
	Renumber & update language, correct to conform to current system

	581-015-2580
	581-015-0016
	School Programs in State-Operated Hospitals and Training Centers
	Remove references to training centers, renumber and update language

	581-015-2585
	581-015-0301
	Youth Corrections and Juvenile Detention Education Programs
	renumbering & updating language

	581-015-2590
	581-015-0415
	Required Days of Instruction
	renumbering & updating language

	581-015-2595
	581-015-0505
	Education Programs for Children at Residential Youth Care Centers
	renumbering & updating language

	581-015-2600
	581-015-0603
	Incarcerated Youth
	Remove requirement to notify parents after rights have transferred to the student; renumber, update language

	581-015-2605
	581-015-0604
	Plans to Serve Students in Local or Regional Correctional Facilities
	renumbering & updating language

	581-015-2610
	581-015-0015
	Standards for Home, Hospital, Institutional, or Other Regularly Scheduled Instruction
	renumbering & updating language

	Early Intervention & Early Childhood Special Education (EI/ECSE) (p. 162)

	581-015-2700
	581-015-0900
	Definitions
	IDEA changes, renumbering & updating language

	581-015-2705
	581-015-0910
	Establishment of Service Areas
	renumbering & updating language

	581-015-2710
	581-015-0920
	Selection of Contractor
	renumbering & updating language

	581-015-2715
	581-015-0930
	Role of Local Interagency Coordinating Council (LICC)
	renumbering & updating language

	581-015-2720
	581-015-1045
	Census and Data Reporting
	renumbering & updating language

	581-015-2725
	581-0151-1110
	Compliance Monitoring
	renumbering & updating language

	581-015-2730
	581-015-0938
	Parent Consent for EI
	renumbering & updating language

	581-015-2735
	581-015-0939
	Parent Consent for ECSE
	IDEA changes, renumbering & updating language

	581-015-2740
	581-015-0937
	Exceptions for Parent Consent
	IDEA changes, renumbering & updating language

	581-015-2745
	581-015-0940
	Prior Written Notice of Special Education Action and Notice of Procedural Safeguards
	IDEA changes, renumbering & updating language

	581-015-2750
	581-015-0964
	Parent Participation
	IDEA changes, renumbering & updating language

	581-015-2755
	581-015-0966
	Additional Parent Participation Requirements for IFSP and Placement Meetings
	IDEA changes, renumbering & updating language

	581-015-2760
	581-015-0935
	Surrogate Parents for EI/ECSE
	IDEA changes, renumbering & updating language

	581-015-2765
	581-015-0962
	Independent Education Evaluation
	renumbering & updating language

	581-015-2770
	581-015-1010 


	Confidentiality of Records for Preschool Children with Disabilities
	renumbering & updating language

	581-015-2775
	581-015-0945
	EI Evaluation
	renumbering & updating language

	581-015-2780
	581-015-0946
	EI Eligibility


	renumbering & updating language

	581-015-2785
	581-015-0949 
	Provision of EI Services Before an Evaluation and Assessment Are Completed
	renumbering & updating language

	581-015-2790
	581-015-0941
	ECSE Evaluation


	Clarify requirements, renumbering & updating language

	581-015-2795
	581-015-0943
	ECSE Eligibility


	Align with school age, renumber and update language

	581-015-2800
	581-015-0955 


	Termination of Eligibility
	renumbering & updating language

	581-015-2805
	581-015-0960
	EI and ECSE Transition
	IDEA changes, renumbering & updating language

	581-015-2810
	581-015-0968 


	IFSP Meeting Timelines
	IDEA changes, renumbering & updating language

	581-015-2815
	581-015-0970 


	IFSP Content
	IDEA changes, renumbering & updating language

	581-015-2820
	581-015-0972 


	IFSP Team Consideration and Special Factors
	IDEA changes, renumbering & updating language

	581-015-2825
	581-015-0980
	Participants for IFSP Team Meetings and Reviews
	IDEA changes, renumbering & updating language

	581-015-2830
	581-015-0990 


	Implementation of the IFSP
	IDEA changes, renumbering & updating language

	581-015-2835
	581-015-0995 


	Natural Environments in EI
	renumbering & updating language

	581-015-2840
	581-015-1120 


	Service Coordination
	renumbering & updating language

	581-015-2845
	581-015-1000
	Placement and Least Restrictive Environment in ECSE
	renumbering & updating language

	581-015-2850
	581-015-1002 


	Free Appropriate Public Education (FAPE) for ECSE
	renumbering & updating language

	581-015-2855
	581-015-1003 


	Extended Year Services for ECSE
	renumbering & updating language

	581-015-2860
	581-015-1005 


	Assistive Technology for ECSE


	renumbering & updating language

	581-015-2865
	581-015-1020
	Mediation
	renumbering & updating language

	581-015-2870
	581-015-1030 


	Due Process Hearings
	renumbering & updating language

	581-015-2875
	581-015-1008
	Discipline of Children with Disabilities for ECSE
	renumbering & updating language

	581-015-2880
	581-015-1125 


	Private Placement for ECSE


	renumbering & updating language

	581-015-2885
	581-015-1051
	Preschool Children with Disabilities Covered by Public Insurance – ECSE
	IDEA changes, renumbering & updating language

	581-015-2890
	581-015-1052 


	Preschool Children with Disabilities Covered by Private Insurance
	renumbering & updating language

	581-015-2895
	581-015-1090 


	Health and Safety
	renumbering & updating language

	581-015-2900
	581-015-1100 


	Personnel Standards
	renumbering & updating language

	581-015-2905
	581-015-1105 
	Authorization of Early Childhood Specialist
	renumbering & updating language & clean up revocation – add cross-reference to TSPC

	581-015-2910
	581-015-1106 


	Authorization of Early Childhood Supervisor


	renumbering & updating language & clean up revocation – add cross-reference to TSPC


Division 15 Rules to be Repealed

	581-015-0055 Confidentiality of Student Educational Records
	Moved into Division 21 FERPA rules.

	581-015-0064 IEP Effective Dates and Implementation
	Incorporated into new rule:  Review and Revision of IEPs

	581-015-0071 Evaluation Required
	Incorporated into new rule: Evaluation and Reevaluation Requirements

	581-015-0072 Evaluation Procedures
	Incorporated into new rule:  General Evaluation and Reevaluation Procedures

	581-015-0074 Reevaluation
	Incorporated into new rule: Evaluation and Reevaluation Requirements

	581-015-0702 Termination of Eligibility
	Incorporated into new rule: Evaluation and Reevaluation Requirements

	581-015-0704 Approval of Alternate IEP Forms
	Incorporated into Oregon Standard IEP rule

	581-015-0085 Subpoenas and Depositions
581-015-0087 Evidence
	Unnecessary – see Model Rules for Administrative Hearings [137-003-0570, 0572, 0585, 0610]

	581-015-0709 Evaluation, Reevaluation and Eligibility for Private School Children with Disabilities
	More appropriate to address through technical assistance

	581-015-0111 Educational Programs of Students attending State Training Centers
581-015-0115 Monitoring of Educational Programs at State Training Centers
	Obsolete

	581-015-0750 Disadvantaged Children
	Obsolete

	TAG rules:

581-015-0805 Definitions

581-015-0811 District Plans

581-015-0816 Application for Grants

581-015-0820 Selection of Applications and Allocation of Funds

581-015-0825 Quarterly Payments and Accounting for Grants
	Obsolete (current TAG rules are in Division 22)


DEFINITIONS

581-015-0005 amended and renumbered 581-015-2000
Definitions  
The definitions below apply to Oregon Administrative Rules 581-015-2000 through 2999[581-015-0015 through 581-015-0296], unless the context indicates otherwise.

(1) "Adult student" is a student for whom special education procedural safeguard rights have transferred as described in OAR [581-015-0101] 581-015-2325. 

(2) "Assistive technology device" means any item, piece of equipment, or product system, whether acquired commercially off the shelf, modified, or customized, that is used to increase, maintain, or improve the functional capabilities of a child with a disability.  The term does not include a medical device that is surgically implanted, or the replacement of such device.  
(3) "Assistive technology service" means any service that directly assists a child with a disability in the selection, acquisition, or use of an assistive technology device. The term includes:

(a) The evaluation of the needs of a child with a disability, including a functional evaluation of the child in the child's customary environment;

(b) Purchasing, leasing, or otherwise providing for the acquisition of assistive technology devices by children with disabilities;

(c) Selecting, designing, fitting, customizing, adapting, applying, maintaining, repairing, or replacing assistive technology devices;

(d) Coordinating and using other therapies, interventions, or services with assistive technology devices, such as those associated with existing education and rehabilitation plans and programs;

(e) Training or technical assistance for a child with a disability or, if appropriate, that child's family; and

(f) Training or technical assistance for professionals (including individuals providing education or rehabilitation services), employers, or other individuals who provide services to, employ, or are otherwise substantially involved in the major life functions of that child.

(4) "Children with disabilities" or “students with disabilities” means children or students who require special education because of: autism; communication disorders; deafblindness; emotional disturbances; hearing impairments, including deafness; mental retardation; orthopedic impairments; other health impairments; specific learning disabilities; traumatic brain injuries; or visual impairments, including blindness.

(a) "Autism" means a developmental disability significantly affecting verbal and nonverbal communication and social interaction that adversely affects a child's educational performance. Other characteristics that may be associated with autism are engagement in repetitive activities and stereotyped movements, resistance to environmental change or change in daily routines, and unusual responses to sensory experiences. Essential features are typically but not necessarily manifested before age three. Autism may include autism spectrum disorders such as but not limited to autistic disorder, pervasive developmental disorder -- not otherwise specified, and Asperger's syndrome. The term does not apply if a child's educational performance is adversely affected primarily because the child has an emotional disturbance. However, a child who qualifies for special education under the category of autism may also have an emotional disturbance as a secondary disability if the child meets the criteria under emotional disturbance.

(b) "Communication Disorder" means the impairment of speech articulation, voice, fluency, or the impairment or deviant development of language comprehension and/or expression, or the impairment of the use of a spoken or other symbol system that adversely affects educational performance. The language impairment may be manifested by one or more of the following components of language: morphology, syntax, semantics, phonology, and pragmatics.

(c) "Deafblindness" means having both hearing and visual impairments, the combination of which causes such severe communication and other developmental and educational problems that the child cannot be accommodated in special education programs designed solely for students having hearing or visual impairments

(d) "Emotional Disturbance" means a condition exhibiting one or more of the following characteristics over a long period of time and to a marked degree that adversely affects a child's educational performance:

(A) An inability to learn that cannot be explained by intellectual, sensory, or health factors;

(B) An inability to build or maintain satisfactory interpersonal relationships with peers and teachers;

(C) Inappropriate types of behavior or feelings under normal circumstances;

(D) A general pervasive mood of unhappiness or depression; or

(E) A tendency to develop physical symptoms or fears associated with personal or school problems;

(F) The term includes schizophrenia but does not apply to children who are socially maladjusted, unless it is determined that they have an emotional disturbance.

(e) "Hearing Impairment" means a hearing condition, whether permanent or fluctuating, that adversely affects a child's educational performance. The term includes those children who are hard of hearing or deaf.

(f) "Mental Retardation" means significantly subaverage general intellectual functioning, and includes a student whose intelligence test score is two or more standard deviations below the norm on a standardized individual intelligence test, existing concurrently with deficits in adaptive behavior and manifested during the developmental period, and that adversely affects a child's educational performance.

(g) "Orthopedic Impairment" means a motor disability that adversely affects the child's educational performance. The term includes impairments caused by an anomaly, disease or other conditions (e.g., cerebral palsy, spinal bifida, muscular dystrophy or traumatic injury).

(h) "Other Health Impairment" means limited strength, vitality, or alertness, including a heightened alertness to environmental stimuli that results in limited alertness with respect to the educational environment, that:

(A) Is due to chronic or acute health problems (e.g. a heart condition, tuberculosis, rheumatic fever, nephritis, asthma, sickle cell anemia, hemophilia, epilepsy, lead poisoning, attention deficit disorder, attention deficit hyperactivity disorder, leukemia, Tourette’s syndrome or diabetes); and  
(B) Adversely affects a child's educational performance.

(i) "Specific Learning Disability" means a disorder in one or more of the basic psychological processes involved in understanding or in using language, spoken or written, which may manifest itself in an imperfect ability to listen, think, speak, read, write, spell or do mathematical calculations. Specific learning disability includes [such] conditions such as perceptual disabilities, brain injury, dyslexia, minimal brain dysfunction, and developmental aphasia. The term does not include learning problems that are primarily the result of visual, hearing, or motor disabilities, mental retardation, emotional disturbance, or environmental, cultural, or economic disadvantage.

(j) "Traumatic Brain Injury" means an acquired injury to the brain caused by an external physical force resulting in total or partial functional disability or psychosocial impairment, or both, that adversely affects a child's educational performance. The term includes open or closed head injuries resulting in impairments in one or more areas, including cognition; language; memory; attention; reasoning; abstract thinking; judgment; problem-solving; sensory, perceptual, and motor abilities; psychosocial behavior; physical functions; information processing; and speech. The term does not include brain injuries that are congenital or degenerative, or brain injuries induced by birth trauma.

(k) "Visual Impairment" means a visual impairment that, even with correction, adversely affects a child's educational performance. The term includes those children who are partially sighted or blind.

(5) "Consent" [is defined in 581-015-0039]  means that: 

(a) The parent or adult student has been fully informed of all information relevant to the activity for which consent is sought, in the parent's native language or other mode of communication; 

(b) The parent or adult student understands and agrees in writing to the carrying out of the activity for which consent is sought; and the consent describes that activity and lists any records that will be released and to whom; and

(c) The parent or adult student understands that the granting of consent is voluntary on the part of the parent and may be revoked at any time. 

(6) "Day" means calendar day unless otherwise indicated as:

(a) "Business day," which means Mondays through Fridays, other than holidays; or as

(b) "School day," which means any day, including partial days that children are in attendance at school for instructional purposes. The term "school day" has the same meaning for all children in school, including those with and without disabilities.

(7) "Department" means the Oregon Department of Education.

(8) "EI/ECSE" means early intervention/early childhood special education and refers to services or programs for preschool children with disabilities.

(9) “Elementary or secondary school or facility” means a school or facility with any combination of grades K through 12.

(10)[(9)] "Evaluation" means procedures used to determine whether the child is disabled, and the nature and extent of the special education and related services that the child needs.  

(11) [(10)] "General education curriculum" means the same curriculum as for non-disabled children. For preschool children with disabilities, the term means age-appropriate activities.
(12)[(11)] "Health assessment statement" means a written statement issued by a nurse practitioner licensed by a State Board of Nursing specially certified as a nurse practitioner, or by a physician assistant licensed by a State Board of Medical Examiners. Both a nurse practitioner and a physician assistant must [shall] be practicing within his or her area of specialty.

(13) “Homeless children” has the same meaning as in the McKinney-Vento Act, 42 USC § 11431, Sec. 725.
(14) [(12)] "Identification" means the process of determining a child's disability and eligibility for special education and related services.  [ under OAR 581-015-0051.]
(14) [(13)] "Individualized Education Program" (IEP) means a written statement of an educational program which is developed, reviewed, revised and implemented for a school-aged child with a disability

(15) “Individualized Family Service Plan” (IFSP) is defined in OAR 581-051-2700.
(16) “Limited English proficient” has the same meaning as in the Elementary and Secondary Education Act, 20 USC § 9101(25). 

(17) [(14)] "Mediation" means a voluntary process in which an impartial mediator assists and facilitates two or more parties to a controversy in reaching a mutually acceptable resolution of the controversy and includes all contacts between a mediator and any party or agent of a party, until such a time as a resolution is agreed to by the parties or the mediation process is terminated.

(18) [(15)] "Medical statement" means a written statement issued by a physician licensed by a State Board of Medical Examiners.

(19) [(16)] "Native language", when used with [reference] respect to a person who is [of] limited English[-speaking ability] proficient, means the language normally used by that person or, in the case of a child, the language normally used by the parent of the child.  For an individual with deafness, blindness, deafblindness or no written language, the term means the mode of communication normally used by the person (such as sign language, Braille, or oral communication). In direct contact with a child, the term means the language normally used by the child.  
[(17) "Order" has the meaning given in ORS 183.310 to 183.550.]
(20)[(18)] "Parent" means: 

(a) One or more of the following persons:

(A) A [a natural]  biological or adoptive parent of the child;  
(B) A foster parent of the child, 

(C) [ a person acting as a parent; a] A legal guardian, other than a state agency;

(D) An individual acting in the place of a biological or adoptive parent (including a grandparent, stepparent, or other relative) with whom the child lives, or an individual who is legally responsible for the child’s welfare; or

(E) A surrogate parent who has been appointed in accordance with OAR 581-015-2320, for school-age children, or OAR 581-015-2760 for preschool children.  
(b) Except as provided in subsection (c), if more than one party is qualified under subsection (a) to act as a parent and the biological or adoptive parent is attempting to act as the parent, the biological or adoptive parent is presumed to be the parent unless the biological or adoptive parent does not have legal authority to make educational decisions for the child. 

(c) If a judicial decree or order identifies a specific person under subsection (a) to act as the parent of a child or to make educational decisions on behalf of a child, then that person will be the parent for special education purposes.

[a surrogate parent; or an adult student to whom rights have transferred. [A foster parent may be treated as a parent without being appointed as a surrogate parent if:

(a) Parental rights have been terminated by court order; and 

(b) The foster parent:

(A) Has an ongoing long-term relationship with the child;

(B) Is willing to make educational decisions; and

(C) Has no interest that would conflict with the interests of the child.]  

(21) [(19)] "Participating agency" means a state or local agency, other than the school district responsible for a student's education, that is financially and legally responsible for providing transition services to the student.

(22)[(20)] "Personally identifiable" means information that includes, but is not limited to:

(a) The name of the child, the child's parent or other family member; 

(b) The address of the child; 

(c) A personal identifier, such as the child's social security number or student number; and 

(d) A list of personal characteristics or other information that would make it possible to identify the child with reasonable certainty. 

(23)[(21)] "Placement" means educational placement, not social service placement [,] by a state agency. 

(24)[(22)] "Preschool child" means "preschool child with a disability" as defined under OAR [581-015-0900] 581-015-2700.

(25) [(23)] "Private school" means an educational institution or agency not operated by a public agency. [A private school may be approved as a contractor with public agencies for certain early intervention or special education programs as described in OARs 581-015-0126 and 581-015-0131.]
(26)[(24)] "Public agency" means a school district, an education service district, a state agency or institution, EI/ECSE contractor or subcontractor, responsible for early intervention, early childhood special education or special education.

[(25) "Regular school year" means the time in which pupils are normally enrolled in an annual period exclusive of any distinct extra or special session, such as separate summer sessions.]  
(27)[(26) ]"Related services" includes transportation and such developmental, corrective and other supportive services as are required to assist a child with a disability to benefit from special education, and includes [(including ]orientation and mobility services, speech language pathology and audiology services, interpreting services, psychological services, physical and occupational therapy, recreation including therapeutic recreation, , school health services and school nurse services, counseling services, including rehabilitation counseling services,  social work services in schools, parent counseling and training, school health services and medical services for diagnostic or evaluation purposes,[) as are required to assist a child with a disability to benefit from special education], and includes early identification and assessment of disabling conditions in children. [Medical services shall be for diagnostic and evaluation purposes only.] The term does not include a medical device that is surgically implanted, the optimization of that device’s function or replacement of such device.   
(28)[(27)] "School age child or children" means a child or children who have reached 5 years of age but have not reached 21 years of age on or before September 1 of the current school year.

(29)[(28)] "School district" means the public education agency (school district, ESD, or state agency) that is responsible by statute, rule or contract for providing education to children with disabilities.  
[a common or union high school district, an education service district or a state agency or institution that is charged with the duty or contracted with by a public agency to care for or educate, or both, children apparently eligible for special education.]  
(30) “Services plan” is defined in OAR 581-015-2450.
(31)[(29)] "Short term objectives" means measurable intermediate performance steps that will enable parents, students and educators to gage, at intermediate times during the year, how well the child is progressing toward the annual goals by either:

(a) Breaking down the skills described in the goal into discrete components, or

(b) Describing the amount of progress the child is expected to make within specified segments of the year.

(32)[(30)] "Special education" means specially designed instruction, at no cost to the parents, to meet the unique needs of a child with a disability, including instruction in the classroom, instruction in the home and instruction in hospitals, institutions, special schools, and other settings.  The term includes specially designed instruction in physical education, speech language services, vocational education, travel training, and orientation and mobility services.  
(33)[(31)] "Specially designed instruction" means adapting, as appropriate to the needs of an eligible child under this part, the content, methodology, or delivery of instruction:

(a) To address the unique needs of the child that result from the child's disability; and

(b) To ensure access of the child to the general curriculum, so that he or she can meet the educational standards within the jurisdiction of the public agency that apply to all children.

(34)[(32)] "Supplementary aids and services" means aids, services and other supports that are provided in regular education classes or other education-related settings and in extracurricular and nonacademic settings to enable children with disabilities to be educated with children without disabilities to the maximum extent appropriate.  
(35)[(33)] "Superintendent" means the State Superintendent of Public Instruction or the designee of the State Superintendent of Public Instruction. 

(36)[(34)] "Surrogate parent" means an individual appointed under OAR 581-015-2320 for school age children or OAR 581-015-2760 for preschool children who acts in place of a biological or adoptive parent in safeguarding a child's rights in the special education decision-making process.  [when: the parent cannot be identified or located after reasonable efforts; or when there is reasonable cause to believe that the child has a disability and is a ward of the state; or at the request of a parent or adult student.] 
(37)[(35)] "Transition services" means a coordinated set of activities for a student with a disability that:

(a) Is designed to be within a[n outcome-oriented] results-oriented process, that is focused on improving the academic and functional achievement of the student to facilitate the student’s [promotes] movement from school to post school activities, including postsecondary education, vocational education [training], integrated employment (including supported employment), continuing and adult education, adult services, independent living, or community participation;

(b) Is based on the individual student's needs, taking into account the student's preferences and interests; and

(c) Includes:

(A) Instruction;

(B) Related services;

(C) Community experiences;

(D) The development of employment and other post school adult living objectives; and

(E) If appropriate, acquisition of daily living skills and functional vocational evaluation; and

(d) May be special education, if provided as specially designed instruction, or related services, if required to assist a student with a disability to benefit from special education.  
(36) “Unaccompanied homeless youth” has the same meaning as in the McKinney-Vento Act, 42 USC § 11431, Sec. 725.
(38) “Ward of the state” means a child within the jurisdiction of the juvenile court as a ward under ORS 419B.100 or a youth offender under ORS 419C.005.  The term includes children who are within the jurisdiction of the juvenile court and placed in foster care or other substitute care by the Department of Human Services or the Oregon Youth Authority.   
Stat. Auth.: ORS 343.041, ORS 343.045, ORS 343.055 & ORS 343.155; 34 CFR 300.5, 300.6, 300.8, 300.11, 300.15, 300.19, 300.22, 300.27, 300.28, 300.29, 300.30, 300.34, 300.37, 300.39, 300.42, 300.43, 300.45
Stats. Implemented: ORS 343.045 - ORS 343.155; CFR § 300.7, 300.13, 300.16, 300.17 & 300.18
Hist.: 1EB 8-1978, f. & ef. 3-3-78; 1EB 35-1978, f. & ef. 10-5-78; 1EB 18-1979(Temp), f. & ef. 11-15-79; 1EB 5-1980, f. 2-22-80, ef. 2-23-80; 1EB 18-1983(Temp), f. & ef. 12-20-83; 1EB 5-1985, f. 1-30-85, ef. 1-31-85; EB 39-1988(Temp), f. & cert. ef. 11-15-88; EB 18-1989, f. & cert. ef. 5-15-89; EB 28-1989(Temp), f. & cert. ef. 10-16-89; EB 3-1990, f. & cert. ef. 1-26-90; EB 25-1991(Temp), f. & cert. ef. 11-29-91; EB 16-1992, f. & cert. ef. 5-13-92; EB 9-1993, f. & cert. ef. 3-25-93; EB 18-1994, f. & cert. ef. 12-15-94; EB 22-1995, f. & cert. ef. 9-15-95; ODE 10-2000, f. & cert. ef. 5-3-00; ODE 2-2003, f. & cert. ef. 3-10-03

 [581-015-0033 
Provision of Special Education Required
School districts shall provide special education to any eligible handicapped child residing within the jurisdictional boundaries of the school district unless the child is receiving appropriate instruction and services in a state or regional program, facility, or institution.

Stat. Auth.: ORS 343
Stats. Implemented: ORS 343.221, ORS 343.045 & ORS 343.155
Hist.: 1EB 6-1978, f. 2-2-78, ef. 2-3-78]
GENERAL SUPERVISION

581-015-0035 amended and renumbered 581-015-2005
Criteria for Approving School District Special Education Programs 
(1) School districts operating or initiating special education programs must [shall] have their programs approved by the State Superintendent of Public Instruction in order to qualify such programs for state reimbursement. As part of this process, districts must [shall] subscribe to the following: 

(a) Special education instructional programs in the district must [shall] include a continuum of services to meet the individual special education needs of all resident children with disabilities, including resident children with disabilities enrolled in public charter schools.

(b) Special education must [shall] be established and conducted as an integral part of the district's regular school program. [;] 

(c) Children who require special education have the same rights and privileges provided to other students. 

 (2) In addition, the school district must [shall] have on file with the Oregon Department of Education a set of assurances and other documentation as required [Department-approved policies and procedures] that ensure district compliance with requirements set forth in Oregon Revised Statutes and Oregon Administrative Rules for the education of children with disabilities. 
Stat. Auth.: ORS 343; 
Stats. Implemented: ORS 343.221
Hist.: 1EB 208, f. 12-19-75, ef. 1-16-76; Renumbered from 581-022-0175; 1EB 248, f. & ef. 9-23-76; 1EB 269, f. & ef. 12-22-77; 1EB 48-1978, f. & ef. 11-17-78; ODE 2-2003, f. & cert. ef. 3-10-03 
581-015-0038 amended and renumbered 581-015-2010
Census and Data Reporting  
(1) School districts must [shall] report to the Department all resident children with disabilities who have been identified, located and evaluated and are receiving early intervention, early childhood special education or special education from a public or private educational program on December 1 of each school year.

(2) If no children have been identified, located, and evaluated as being disabled, school districts must [shall] report this fact.

(3) Each school district must [shall consult with representatives of private school children in deciding how to] conduct an [the] annual count of the number of private school children as follows:

(a) On October 1 of each year, each school district must count all children attending private schools located within the boundaries of the district;

(b) On December 1 of each year, each school district must count all children with disabilities attending private schools located within the boundaries of the district, in accordance with OAR 581-015-2475.  
(4) School districts must [shall] report to the Department additional data as required by the Department for the preparation of reports to federal or state agencies. The Department will [shall] notify school districts of additional data needed to meet the requirements of federal or state law and the applicable reporting dates.

Stat. Auth.: ORS 343.041 & ORS 343.055, 20 USC § 1411(f)2)(B)(i), 34 CFR 300.133(c)
Stats. Implemented: ORS 343.045, ORS 343.155 & ORS 343.157
Hist.: ODE 2-2000, f. & cert. ef. 2-1-00
581-015-0048 amended and renumbered 581-015-2009
Compliance Monitoring 
School districts involved in the education of children with disabilities will [shall] be monitored by the Department on a regular basis to ensure compliance with the requirements of the Individuals with Disabilities Education Act, Oregon Revised Statutes, and Oregon Administrative Rules. Monitoring procedures may include district self-assessment, data collection, analysis and reporting, on-site visits, review of policies and procedures, review of the development and implementation of IEPs, improvement planning, and auditing federal fund use. 

Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055
Stats. Implemented: ORS 343.065
Hist.: 1EB 15-1983, f. 11-23-83, ef. 11-25-83; EB 6-1993, f. & cert. ef. 2-11-93; EB 11-1995, f. & cert. ef. 5-25-95; ODE 2-2003, f. & cert. ef. 3-10-03

581-015-0049 amended and renumbered 581-015-2015
Recovery of Funds for Misclassified Children 
(1) School districts must [shall] ensure that children identified on the special education child count under Part B of the Individuals with Disabilities Education Act are limited to eligible children. 

(2) For purposes of this rule, an "eligible child" means a child aged three through school-age who: 

(a) Is determined to be a child with a disability under OAR [581-015-0051] 581-015-2130 to 581-015-2180;

(b) Has a current IEP or IFSP that provides for special education and related services that is being implemented; and

(c) Is receiving a free appropriate public education. 

(3) For the purposes of this rule, an "ineligible child" means a child for whom one or more of the requirements in subsection (2) is not met.
(4) The Department may [shall] recover funds for ineligible children included on a district's special education child count. [ by reducing that district's Part B award for the year in which the child was counted, in direct proportion to the numbers of children classified as eligible to be counted.]

Stat. Auth.: ORS 343
Stats. Implemented: ORS 343.243
Hist.: 1EB 269, f. & ef. 12-22-77; ODE 2-2003, f. & cert. ef. 3-10-03

581-015-0057 amended and renumbered 581-015-2025
Advanced Payment to School Districts for Special Education Programs
(1) In accordance with ORS 343.670, the Department may make advance payments to a school district or education service district that operates a special education program approved by the State Superintendent of Public Instruction. 

(2) Advance payments paid by the Oregon Department of Education to the school or education service district will [shall] be made quarterly.

(3) The first three advance payments will [shall] be calculated either upon the district's reimbursement for the prior year or the district's estimated costs for special education for the coming school year, at the discretion of the Department. 

(4) The fourth payment will [shall] be based upon the district's approved reimbursement for the current claim less the three advance payments. 

(5) In no event will the fourth payment be remitted until the Department has completed the final auditing of a district's claim. 

Stat. Auth.: ORS 343
Stats. Implemented: ORS 343.281
Hist.: 1EB 269, f. & ef. 12-22-77; 1EB 14-1979, f. 10-4-79, ef. 10-5-79; ODE 2-2003, f. & cert. ef. 3-10-03

581-015-0054 amended and renumbered 581-015-2030
Procedures for Complaints as Required by IDEA Regulations
(1) An organization or individual, including an organization or individual from another state, may file with the State Superintendent of Public Instruction a written, signed complaint that the Department [of Education], or a sub grantee, including but not limited to a regional program, an education service district or a local education agency is violating or has violated the Individuals with Disabilities Education Act or regulations under that Act. 

(2) The complainant must send a copy of the complaint to the public agency serving the child at the same time the complainant files the complaint with the Department.

(3) Upon receipt of a complaint under this provision, the Department will provide a copy of the Notice of Procedural Safeguards to a parent or adult student who files a complaint.

(4)[(2)] If a complaint alleges violations outside the scope of the Individuals with Disabilities Education Act, the complainant will [shall] be informed of alternative procedures that are available to address the complainant's allegations. 

(5) [(3)] The complaint must allege a violation that occurred not more than one year before the date that the complaint is received by the Department.  [ unless the violation occurred within three years of the date the complaint is received by the Department and: 

(a) A longer period is reasonable because the violation is continuing; or 

(b) The complainant is requesting compensatory services. ]

(6) [(4)] The complaint must include the facts on which the complaint is based.  If the facts as alleged by the complainant would be considered [constitute] a violation of the Individuals with Disabilities Education Act: 

(a) The Superintendent will [shall send a copy of the complaint to the responsible division within the state department, local educational agency or sub grantee and] request the public agency [it] to respond to the allegations. The Superintendent (or designee) may also initiate attempts to resolve the complaint through mediation or alternative dispute resolution, including local resolution. 

(b) The respondent must [shall] respond to the allegations and furnish any information or documents requested by the Superintendent within ten business days from the receipt of request for response [of its receipt of the complaint] from the Superintendent unless another time period is specified by the Superintendent. At the same time, the respondent must [shall] send a copy of the response and documents [any narrative response] to the complainant. If the complainant does not otherwise have access to confidential information in the response, the respondent must [shall] provide the complainant with the non-confidential portion(s) of the response. 

(7) [(5)] The Superintendent will [shall] give the complainant the opportunity to submit additional information, either orally or in writing, about the allegations in the complaint or the public agency’s response.  [narrative response submitted by the respondent. ] The complainant must provide a copy of any further written information to the public agency that is the subject of the complaint, unless it would be a hardship to do so.  In those situations, the Department will provide a copy of the written information to the public agency.  

(8) [(6) ]The Superintendent will [shall] review all of the written information submitted by the complainant and the public agency to resolve the allegations in the complaint.  [investigate the allegations of the complaint to the extent necessary to resolve the matter.  and at the Superintendent's discretion may: 

(a) Conduct an on-site investigation; and 

(b) Conduct interviews and review documents as deemed necessary. 

(9)  The Superintendent may conduct further investigation, such as telephone or onsite interviews, to the extent necessary to resolve the complaint allegations.  

(10) [(7)] If a written complaint is received that is also the subject of a due process hearing under OAR 581-015-2345 [OAR 581-015-0081], or contains multiple issues of which one or more are part of that hearing, the Superintendent will [shall] set aside any part of the complaint that is being addressed in the due process hearing, until the conclusion of the hearing. Any issue in the complaint that is not a part of the due process hearing will [shall] be resolved using the time limit and procedures in this rule. 

(11)[(8)] If an issue raised in a complaint has previously been decided in a due process hearing involving the same parties, the hearing decision is binding and the Superintendent will [shall] inform the complainant to that effect. A complaint alleging a school district's failure to implement a due process decision will [must] be resolved by the Superintendent. 

(12)[(9)] The Superintendent will [shall] issue a written decision that addresses each allegation in the complaint and contains findings of fact, conclusions, and reasons for the Department's final decision [. The decision[shall be issued] within 60 days of receipt of the complaint [or amended complaint] unless :

(a) Exceptional (exceptional) circumstances related to the complaint require an extension; or

(b) The complainant and public agency agree in writing to extend the time to try mediation or local resolution.  [ Exceptional circumstances include but are not limited to an extension requested or agreed to by the complainant to pursue local resolution or mediation. ]

(13)[(10)] If the Superintendent finds a violation, the Superintendent's written decision will [shall] include any necessary corrective action to be undertaken as well as any documentation to be supplied by any party to ensure that the corrective action has occurred. If the decision is that a school district has failed to provide appropriate services, the Superintendent will [shall] address: 

(a) How to remediate the failure to provide those services, including, as appropriate, compensatory education, monetary reimbursement or other corrective action appropriate to the needs of the child; and 

(b) Appropriate future provision of services for all children with disabilities. 

(14)[(11)] Parties may seek judicial review of the final order under ORS 183.484. Judicial review may be obtained by filing a petition for review within 60 days of service of the final order with the Marion County Circuit Court or with the Circuit Court for the County where the party resides. 

(15)[(12)] Corrective action ordered by the Superintendent must be completed within the timelines established in the final order unless another time period is specified by the Superintendent.  [taken within 30 days of the date of the decision, unless another time period is specified by the Superintendent.] 

(16) [(13)] At any time during the pendency of the complaint, if the Superintendent determines that there is a strong likelihood that the respondent has significantly breached the Individuals with Disabilities Education Act and that delay may cause irreparable harm, the Superintendent may order interim relief. 

(17)[(14)] If the respondent refuses to voluntarily comply with a plan of correction when so ordered, the Superintendent may take one or more of following actions: 

(a) Disapprove in whole or part, the respondent's application for federal funding; 

(b) Withhold or terminate further assistance to the respondent for an approved project; 

(c) Suspend payments, under an approved project, to a respondent; 

(d) Order, in accordance with a final state audit resolution determination, the repayment of specified federal funds; and 

(e) Withhold all or part of a district's basic school support in accordance with ORS 327.103. 

(18)[(15)] Before the Superintendent denies or withholds funding or orders reimbursement as provided in Section (14) of this rule, the Superintendent will [shall]  notify the respondent of the [its] right to request a hearing in accordance with ORS 183.415. 

(a) The hearing request must be made to the Superintendent within 30 days of receiving notice; 

(b) The Superintendent will [shall] appoint a hearings officer who will conduct the hearing in accordance with ORS 183.413 to 183.470; 

(c) The burden of proof at the hearing is on the Department; 

(d) The Superintendent's decision is [shall be] final, subject to appeal to the United States Secretary of Education or the Oregon Court of Appeals. 

(19)[(16)] No person may be subject to [shall suffer] retaliation or discrimination for having filed or participated in this complaint procedure. Any person who believes that she or he has been subject to [suffered] retaliation or discrimination may file a complaint under this rule with the Superintendent.  

Stat. Auth.: ORS 326; 34 CFR 300.151-153; 34 CFR 300.504(a)(2)
Stats. Implemented: ORS 343.041
Hist.: 1EB 28-1980, f. & ef. 12-23-80; EB 26-1987(Temp), f. & ef. 11-17-87; EB 22-1988, f. & cert. ef. 5-24-88; EB 32-1988, f. & cert. ef. 8-3-88; EB 44-1990, f. & cert. ef. 9-12-90; EB 35-1992(Temp), f. & cert. ef. 11-24-92; EB 8-1993, f. & cert. ef. 3-25-93; ODE 15-1999, f. & cert. ef. 9-24-99, Renumbered from 581-001-0010; ODE 29-2000, f. & cert. ef. 12-11-00; ODE 2-2003, f. & cert. ef. 3-10-03

FREE APPROPRIATE PUBLIC EDUCATION

581-015-0600 amended and renumbered 581-015-2040
Free Appropriate Public Education (FAPE) and Age Ranges
(1) School districts must [shall], provide special education and related services to all resident school-age children with disabilities, except as provided in [OAR 581-014-0601] OAR 581-015-2045. "School-age children" are children who have reached five years of age but have not yet reached 21 years of age on or before September 1 of the current school year.
(2) An otherwise eligible person whose 21st birthday occurs during the school year is [shall continue to be] eligible for FAPE for the remainder of the school year.
(3) The requirements of this rule also apply to children with disabilities who have been suspended or expelled from school in accordance with [OAR 581-015-0552 to 581-015-0558] OAR 581-015-2410 to OAR 581-015-2440.
(4) For purposes of this rule, residency is determined in accordance with ORS Chapter 339.  [339.133 through 339.137.]
Stat. Auth.: ORS 343.055 34 CFR 300.101
Stats. Implemented: SB 363, Sec. 1 & 2, amending ORS Ch. 399
Hist: ODE 3-2000, f. & cert. ef. 2-1-00
581-015-0601 amended and renumbered 581-015-2045
Age Limitations and Exceptions to FAPE
(1) A district must admit an otherwise eligible student who has not yet reached 21 years of age on or before September 1 of the current school year. 
(2) A student who receives a regular high school diploma is no longer entitled to FAPE.   A regular education diploma does not include an alternative degree that is not fully aligned with the state’s academic standards, such as a certificate or general educational development credential (GED).  
 (3) If a school district chooses to provide special education to a student with a regular high school diploma, that student remains eligible for FAPE. 
(4) The obligation to make a FAPE available to individuals with disabilities 18 through 21 years old who have been convicted as adults and are incarcerated in an adult correctional facility applies only to those individuals who, in their last educational placement before their incarceration in the adult correctional facility: 
(a) Were identified as being a child with a disability as defined in [OAR 581-015-0005(4)] OAR 581-015-2000(4); or 
(b) Had an individualized education program. 
(5) For purposes of subsection (4) of this rule, 
(a) "Adult correctional facility" means: 
(A) A local correctional facility as defined ORS 169.005; 
(B) A regional correctional facility as defined in ORS 169.620; or 
(C) A Department of Corrections institution as defined in ORS 421.005; 
(b) "Identified as being a child with a disability" means has been determined eligible or was involved in the process of determining the individual's disability and eligibility for special education and related services under OAR 581-015-2130 to OAR 581-015-2180 [OAR 581-015-0051]; and 
(c) "Last educational placement" includes juvenile correctional facilities. 
[(6) Until January 1, 2006, section (2) of this rule does not apply to individuals who on August 20, 1999: 
(a) Were not yet 21 years old; 
(b) Had received a regular high school diploma as defined in OAR 581-022-1130; and 
(c) Were receiving special education or had an IEP in effect that extended past August 20, 1999. ]
Stat. Auth.: ORS 343.055,34 CFR 300.102
Stats. Implemented: SB 363, Sec. 1 & 2, amending ORS Ch. 399
Hist: ODE 3-2000, f. & cert. ef. 2-1-00; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0602 amended and renumbered 581-015-2050
Graduation
(1) Graduation with a regular high school diploma under OAR 581-022-1130 constitutes a change in placement, requiring written prior notice in accordance with OAR 581-015-2310 [OAR 581-015-0075].
(2) A school district is not required to conduct a reevaluation before terminating eligibility due to graduation with a regular high school diploma. 
(3) In accordance with OAR 581-022-1130, a school district may award an alternative document as described in local school board policies to a student with a disability. Graduation with an alternative document does not terminate eligibility under OAR 581-015-2045(2), require an evaluation or require written prior notice.
Stat. Auth.: ORS 343.055
Stats. Implemented: SB 363, Sec. 1 & 2, amending ORS Ch. 399
Hist: ODE 3-2000, f. & cert. ef. 2-1-00
581-015-0560 amended and renumbered 581-015-2055
Assistive Technology
(1) School districts must [shall] ensure that assistive technology devices or assistive technology services, or both, are made available to a child with a disability if required as a part of the child's special education, related services or supplementary aids and services.
(2) On a case-by-case basis, the use of school-purchased assistive technology devices in a child's home or in other settings is required if the child's IEP team determines that the child needs access to those devices to receive a free appropriate public education.
(3) School district policies [shall] govern liability, if any, for the loss or damage of assistive technology devices.
(4) School district policies [shall] govern transfer of an assistive technology device when a child with a disability using the device ceases to attend school in the district that purchased the device. "Transfer" means the process by which a school district that has purchased an assistive technology device may sell, lease or loan the device for the continuing use of a child with a disability who is ceasing to attend school in the district.
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.223, 34 CFR 300.105
Stats. Implemented: ORS 343.45 & ORS 343.155
Hist.: ODE 34-1999, f. 12-13-99, cert. ef. 12-14-99
581-015-2060 Accessible Materials (new)

(1) School districts must ensure the timely provision of print instructional materials, including textbooks, that comply with the National Instructional Materials Accessibility Standards (NIMAS) for students who are blind or print disabled, in accordance with OAR 581-022-1640.

(2) School districts must ensure the timely provision of instructional materials in accessible formats to children who need instructional materials in accessible formats, including those who are not blind or print disabled.

581-015-0605 amended and renumbered 581-015-2065
Extended School Year Services
(1) School districts must [shall] ensure that extended school year services are available as necessary to provide a free appropriate public education to a child with a disability.
(2) Extended school year services must be provided only if the child's IEP team determines, on an individual basis, [in accordance with OAR 581-015-0064 through 581-015-0070,] that the services are necessary for the provision of free appropriate public education to the child.
(3) A school district may not:
(a) Limit extended school year services to particular categories of disability; or
(b) Unilaterally limit the type, amount, or duration of those services.
(4) The purpose of extended school year services is the maintenance of the child's learning skills or behavior, not the teaching of new skills or behaviors.
(5) School districts must [shall] develop criteria for determining the need for extended school year services.  [(a)] Criteria must [shall] include regression and recoupment time based on documented evidence or, if no documented evidence, on predictions according to the professional judgment of the team.
[(b) Criteria may include additional factors such as:  
(A) The nature and severity of the child's disability;
(B) The child's rate of progress;
(C) The availability of alternative resources; 
(D) The child's need to interact with children without disabilities;
(E) The areas of the child's curriculum that need continuous attention;
(F) The child's vocational needs;
(G) The nature of services requested (e.g. extraordinary or integral to the child's program); and
(H) Emerging skills, or breakthrough opportunities, that would be lost without extended school year services.]

(6) For the purposes of section (5) of this rule:
(a) "Regression" means significant loss of skills or behaviors in any area specified on the IEP as a result of an interruption in education services;
(b) "Recoupment" means the recovery of skills or behaviors specified on the IEP to a level demonstrated before the interruption of education services.
(7) For the purposes of this rule, "extended school year services" means special education and related services that:
(a) Are provided to a child with a disability:
(A) Beyond the normal school year of the school district;
(B) In accordance with the child's IEP; and
(C) At no cost to the parents of the child; and
(b) Meet the standards of the Department.
Stat. Auth.: ORS 343.055, 34 CFR 300.106
Stats. Implemented: SB 363, Sec. 1 & 2, amending ORS Ch. 399
Hist: ODE 3-2000, f. & cert. ef. 2-1-00

581-015-0062 amended and renumbered 581-015-2070
Nonacademic Services [Settings]
(1) School districts must [shall] take steps, including the provision of supplementary aids and services determined appropriate and necessary by the child’s IEP team, to provide nonacademic and extracurricular services and activities in a manner to afford children with disabilities an equal opportunity for participation in those services and activities. 

(2) Nonacademic and extracurricular services and activities may include meals, recess periods, counseling services, athletics, transportation, health services, recreational activities, special interest groups or clubs sponsored by the school district, referrals to agencies that provide assistance to individuals with disabilities, and employment of students, including both employment by the school district and assistance in making outside employment available. 
Stat. Auth.: ORS 343.041, 343.045 & 343.055, 34 CFR 300.107
Stats. Implemented: ORS 343.045, 343.155, 34 CFR 300.306 & 34 CFR 300.553
Hist.: 1EB 269, f. & ef. 12-22-77; EB 11-1995, f. & cert. ef. 5-25-95; ODE 31-1999, f. 12-13-99, cert. ef. 12-14-99; ODE 2-2003, f. & cert. ef. 3-10-03; ODE 8-2004(Temp), f. & cert. ef. 5-11-04 thru 10-15-04; ODE 9-2004, f. & cert. ef. 7-9-04

OAR 581-015-2030 (NEW)
Charter Schools 

(1) School districts must serve resident children with disabilities attending charter schools that are public schools of the school district in the same manner as the school district serves children with disabilities in its other schools, including:

(A) Providing supplementary and related services on site at the charter school to the same extent to which the school district has a policy or practice of providing such services on the site to its other public schools.  

(B) Providing IDEA funds to those charter schools on the same basis as the school district provides IDEA funds to other public schools in the district, including proportional distribution based on relative enrollment of children with disabilities, at the same time as funds are distributed to other public schools in the district.

(2) School districts are responsible for ensuring the provision of any required special education and related services for resident children with disabilities attending charter schools that are not public schools of the school district in accordance with ORS 338.165.
Statutory Authority:  ORS 338.165, 34 CFR 300.209 

Child Find

581-015-0037 amended and renumbered 581-015-2080
Child Find  
(1) School districts must [shall] identify, locate and evaluate all resident children [who may have a disability] with disabilities, regardless of the severity of the disability, [and] who are in [may] need of early intervention, early childhood special education, or special education services. The requirements of this rule apply to all preschool and school age children unless these children are no longer entitled to a free appropriate public education under OAR 581-015-2040 to OAR 581-015-2050 [ OAR 581-015-0600 to 581-015-0602.]. 
(2) The requirements of this rule apply to all resident children, including: 

(a) Highly mobile children with disabilities (such as migrant and homeless children), 
(b) Children who are wards of the state;
(c) Indian preschool children who reside on reservations;

(d) [(b)] Children who are suspected of having a disability even though they are advancing from grade to grade; 
[(c) Private school children with disabilities, including religious school children residing in the jurisdiction of the school district;] 

(e) [(d)] Children enrolled in public charter schools;

(f) [(e)] Children who are home schooled; 
(g) [ (f)] Children below the age of compulsory school attendance who are not enrolled in a public or private school program; and 

(h) [(g)] Children above the age of compulsory school attendance who have [that has] not graduated with a regular high school diploma. 
[ (3) Child find for children attending private schools, including religious schools, in the jurisdiction of the school district: 

(a) Activities for private school children with disabilities shall be comparable to child find activities for public school children with disabilities. 
(b) Each school district shall consult with appropriate representatives of private school children with disabilities on how to carry out these activities. 

(c) Each school district shall conduct initial child find activities for private schools located within their jurisdiction. If the school district locates a non-resident student with a possible disability, the school district shall notify the student's resident district, and the resident district shall be responsible for determining whether to conduct an evaluation, completing the evaluation and eligibility process, and complying with all notice and consent requirements related to identification, evaluation and eligibility determinations. ]
(3) [(4)] For purposes of this rule, residency is determined in accordance with ORS Chapter 339.  [ORS 339.133 through 399.137]. 

Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055, 34 CFR 3-00.111
Stats. Implemented: ORS 343.045, ORS 343.155 & ORS 343.157
Hist.: 1EB 269, f. & ef. 12-22-77; 1EB 14-1983, f. 11-23-83, ef. 11-25-83; EB 11-1995, f. & cert. ef. 5-25-95; ODE 16-2000, f. & cert. ef. 5-23-00; ODE 2-2003, f. & cert. ef. 3-10-03

581-015-2055 Child Find for Children Attending Private Schools (new)
(1) Each school district must locate, identify and evaluate all children with disabilities who are enrolled by their parents in private, including religious, elementary and secondary schools located within the boundaries of the school district.  

(2) The child find process for parentally-placed private school children must be designed to ensure the equitable participation of parentally placed private school children with disabilities and an accurate count of such children.  
(3) The school district’s child find activities for parentally-placed private school children must be similar to, and completed within a comparable time period, to child find activities for public school children with disabilities. 
(4) The cost of implementing child find activities, including individual evaluations, may not be considered in determining whether a school district has met its obligations to spend a proportionate share under OAR 581-015-2470.  

(5) These child find requirements apply to all parentally-placed private school children, including those children who are residents of another state.  
(b) Each school district must consult with appropriate representatives of private school children with disabilities on how to carry out these activities, in accordance with OAR 581-015-2480. 
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055, 34 CFR 300.131
Stats. Implemented: ORS 343.045, ORS 343.155 & ORS 343.157
Hist.: 

Consent

581-015-0039 amended and renumbered 581-015-2090
Consent  
[(1) "Consent" means that: 

(a) The parent or adult student has been fully informed of all information relevant to the activity for which consent is sought, in the parent's native language or other mode of communication; 

(b) The parent or adult student understands and agrees in writing to the carrying out of the activity for which consent is sought; and the consent describes that activity and lists any records that will be released and to whom; and

(c) The parent or adult student understands that the granting of consent is voluntary on the part of the parent and may be revoked at any time. ]  
(1) Consent for initial evaluation:

(a) [(2)] The school district must [shall] provide notice under OAR 581-015-2310 and obtain written consent from the parent or adult student before conducting an initial evaluation to determine if a child qualifies as a child with a disability under OAR 581-015-2130 through 581-015-2180.  [ or reevaluation, and before special education placement of a child with a disability].  
(A) Consent for initial evaluation may not be construed as consent for the initial provision [special education placement] of special education and related services.  
(B) The school district must make reasonable efforts to obtain the informed consent from a parent for an initial evaluation to determine a child’s eligibility for special education services.  
(b) If a parent of a child enrolled in public school or seeking to be enrolled in public school does not provide consent for an initial evaluation, or does not respond to a request for consent for an initial evaluation, the school district may, but is not required to, pursue the initial evaluation of the child using mediation or due process hearing procedures.  A district does not violate its child find obligations if it declines to pursue the evaluation using these procedures.  

[(3) The parent or adult student's written consent shall  also be obtained before administering individual intelligence tests and all tests of personality to a child pursuant to OAR 581-021-0030(2)(a).]

(2) Consent for initial provision of services:

(a) A school district must obtain informed consent from the parent of the child before the initial provision of special education and related services to the child. 
(b) The school district must make reasonable efforts to obtain informed consent from the parent for the initial provision of special education and related services to the child.  
(c) If a parent or adult student does not respond or refuses to consent for initial provision of special education and related services, the school district may not seek to provide special education and related services to the child by using mediation or due process hearing procedures.  
(d) If a parent or adult student refuses to grant consent for initial provision of special education and related services, or does not respond to a request to provide such consent:  

(A) The school district will not be considered to be in violation of the requirement  to make available a free appropriate public education to the child for the failure to provide the child with the special education and related services for which the school district requests consent; and

(B) The school district is not required to convene an IEP meeting or develop an IEP for the child for the special education and related services for which the school district requests such consent.  

(3) Consent for reevaluation:

(a) A school district must obtain informed parent consent before conducting any reevaluation of a child with a disability, except as provided in subsections (b) and (c).

(b) If a parent refuses to consent to the reevaluation, the school district may, but is not required to, pursue the reevaluation by using mediation or due process hearing procedures.  A district does not violate its child find obligations if it declines to pursue the reevaluation using these procedures.

(c) If, after reasonable efforts to obtain parent consent, the parent does not respond, the school district may conduct the reevaluation without consent, unless the reevaluation is an individual intelligence test or test of personality.   
(4) Revocation of consent: [(4) ] A parent or adult student may revoke consent at any time before the completion of the activity or action for which they have given consent. If a parent or adult student revokes consent, that revocation is not retroactive. A parent or adult student may revoke consent for evaluation or reevaluation that has not yet been conducted. A parent or adult student may revoke consent for initial provision of special education services [placement] before the initiation of those services [that placement]. 
 [(5) If a parent or adult student refuses to grant consent for an evaluation or reevaluation, school districts shall follow the procedures set forth in OAR 581-015-0081(2). ] 

[(6)] (5) Other consent requirements:

(a) The school district must document its reasonable efforts to obtain parent consent in accordance with OAR 581-015-2195(3). 
(b) If a parent of a child who is home schooled or placed in a private school by the parents at their own expense does not provide consent for the initial evaluation or the reevaluation, or the parent does not respond to a request for consent:

(A) The school district may not use mediation or due process hearing procedures to seek consent; and

(B) The school district is not required to consider the child as eligible for special education services. 
(c A refusal to consent to one service or activity may not be used to deny the parent or child any other service, benefit, or activity of the school district, except as provided in this rule.   
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055; 34 CFR 300.9; 34 CFR 300.300
Stats. Implemented: ORS 343.164, ORS 343.045 & ORS 343.155
Hist.: 1EB 269, f. & ef. 12-22-77; 1EB 37-1978, f. & ef. 10-5-78; EB 9-1993, f. & cert. ef. 3-25-93; EB 11-1995, f. & cert. ef. 5-25-95; ODE 16-1999, f. & cert. ef. 9-24-99; ODE 2-2003, f. & cert. ef. 3-10-03

581-015-0042 amended and renumbered 581-015-2095
Exceptions to Consent 

(1) Written parent or adult student consent is not required before: 

(a) Reviewing existing data as part of an evaluation or a reevaluation; 
(b) Administering a test or other evaluation that is administered to all children unless, before administration of that test or evaluation, consent is required of parents of all children; or 

(c) Conducting evaluation tests, procedures or instruments that are identified on a child's IEP as a measure for determining progress; or

(d) Conducting a screening of a student by a teacher or specialist to determine appropriate instructional strategies for curriculum implementation.  
(2) Consent for initial evaluation for wards of the state:   If a child is a ward of the state and is not residing with the child’s parent, the public agency is not required to obtain informed written consent from the parent for an initial evaluation to determine whether the child is a child with a disability if:

(a) Despite reasonable efforts to do so, the agency cannot discover the whereabouts of the parent of the child;

(b)The rights of the parents of the child have been terminated in accordance with state law; or

(c) The rights of the parent to make educational decisions have been subrogated by a judge in accordance with state law and consent for an initial evaluation has been given by an individual appointed by the judge to represent the child.   

(3) [(2)] If, after reasonable efforts to obtain parent consent, the parent does not respond, the school district may conduct a reevaluation without consent, unless the reevaluation is an individual intelligence test or test of personality.  [If the school district can demonstrate that it has taken reasonable measures to obtain written consent, and the parent or adult student has failed to respond, written consent need not be obtained for reevaluation, except under OAR 581-015-0039(3).] "Reasonable efforts [measures]" means that the school district has used procedures consistent with OAR 581-015-2195(3) [OAR 581-015-0067(3)].  
(4) [(3)] Written consent is not required if an administrative law judge [a hearing officer] determines under OAR 581-015-2375 [OAR 581-015-0088] that the evaluation or reevaluation is necessary to ensure that the child is provided with a free appropriate public education.

Stat. Auth.: ORS 343; 34 CFR 300.300; 34 CFR 300.302
Stats. Implemented: ORS 343.164
Hist.: ODE 16-1999, f. & cert. ef. 9-24-99; ODE 2-2003, f. & cert. ef. 3-10-03

EVALUATIONS & ELIGIBILITY DETERMINATIONS

581-015-0700 amended and renumbered 581-015-2100
Responsibility for Evaluation and Eligibility Determination
(1) For school-age children, school districts and juvenile and adult corrections education programs are [shall be] the public [educational] agencies responsible for evaluating [these] children and determining their eligibility for special education services. 
(2) For preschool children, 

(a) School [school] districts are [shall be the public educational agencies] responsible for the eligibility evaluations of [evaluating these ] children for EI/ECSE services. 

(b) [The] Designated [designated] referral and evaluation agencies are [shall be the public educational agencies] responsible for determining the eligibility of [these] children for EI/ECSE services.  
(c) EI/ECSE programs are responsible for conducting any necessary evaluations other than for eligibility determination.
Stat. Auth.: ORS 343.041, ORS 343.045, ORS 343.055 & ORS 343.157
Stats. Implemented: ORS 343.155
Hist.: ODE 12-2000, f. 5-3-00, cert. ef. 5-3-00
581-015-2105 (new)
Evaluation and Reevaluation Requirements  

(1) General:  A public agency must conduct an evaluation or re-evaluation process in accordance with this rule and 581-015-2110 before:

(a)
Determining that a child is a child with a disability under OAR 581-015-2130 through 581-015-2180; 

(b)
Determining that a child continues to have a disability under OAR 581-015-2130 through 581-015-2180;

(c)
Changing the child’s eligibility, or

(d ) 
Terminating the child’s eligibility as a child with a disability, unless the termination is due to graduation from high school with a regular diploma or exceeding the age of eligibility for a free appropriate public education under OAR 581-015-2045.

(2)Request for initial evaluation:  Consistent with the consent requirements in OAR 581-015-2090, a parent or public agency may initiate a request for an initial evaluation to determine if a child is a child with a disability. 

(3) When initial evaluation must be conducted:  

(a) An initial evaluation must be conducted to determine if a child is eligible for special education services when a public agency suspects or has reason to suspect that:
(A) The child has a disability that has an adverse impact on the child's educational performance; and
(B) The child may need special education services as a result of the disability.
(b) The public agency must designate a team to determine whether an initial evaluation will be conducted. 

(A) The team must include the parent and at least two professionals, at least one of whom is a specialist knowledgeable and experienced in the evaluation and education of children with disabilities. 

(B) The team may make this decision without a meeting. If a meeting is held, parents must be invited to participate in accordance with OAR 581-015-2190.
(4) Reevaluation:
(a) The public agency must ensure that a reevaluation of each child with a disability is conducted in accordance with OAR 581-015-2115, subject to subsection (b) and OAR 581-015-2110(2):
(A) If the public agency determines that the educational or related services needs, including improved academic achievement and functional performance, of the child warrant a reevaluation; or

(B) If the child’s parents or teacher requests a reevaluation.  

(b) A reevaluation for each child with a disability:

(A) May occur not more than once a year, unless the parent and public agency agree otherwise; and  
(B) Must occur at least every three years, unless the parent and public agency agree that a reevaluation is unnecessary.  
(6) Summary of Achievement and Performance:  For a student whose eligibility terminates due to graduation with a regular diploma or exceeding the age of eligibility, a school district must provide the student with a summary of the student’s academic achievement and functional performance, including recommendations on how to assist the student in meeting the student’s postsecondary goals.  
Stat. Auth.: ORS 343.157 & ORS 343.173; 34 CFR 300.303
Stats. Implemented: ORS 343.157, ORS 343.173 & 20 USC § 1412(5)(c)
Hist.: 1EB 269, f. & ef. 12-22-77; EB 22-1995, f. & cert. ef. 9-15-95; ODE 12-2000, f. 5-3-00, cert. ef. 5-3-00; ODE 6-2003, f. 4-29-03, cert. ef. 4-30-03
581-015-2110 (new)

General Evaluation and Reevaluation Procedures 

(1) Evaluation planning.  Before conducting any evaluation or re-evaluation, the public agency must conduct evaluation planning in accordance with OAR 581-015-2115.

(2) Notice and consent.  

(a) Before conducting any evaluation or re-evaluation, the public agency must provide notice to the parent in accordance with OAR 581-015-2310 that describes any evaluation procedures the agency proposes to conduct as a result of the evaluation planning process.

(b)  Before conducting any evaluation or re-evaluation, the public agency must obtain written consent for evaluation in accordance with OAR 581-015-2090 and 581-015-2095.

(c) If the public agency refuses an evaluation or reevaluation requested by the parent, the public agency must provide the parent with prior written notice under OAR 581-015-2310. 
(d) Parents may challenge the public agency’s refusal to conduct a reevaluation under OAR 581-015-2345.
(3) Conduct of evaluation.  In conducting the evaluation, the public agency must:

(a) Use a variety of assessment tools and strategies to gather relevant functional, developmental, and academic information about the child, including information provided by the parent, that may assist in determining:

(A) Whether the child is a child with a disability under OAR 581-015-2130 through OAR 581-015-2180; and

(B) The content of the child’s IEP, including information related to enabling the child to be involved in and progress in the general education curriculum (or for a preschool child, to participate in appropriate activities);

(b) Not use any single measure or assessment as the sole criterion for determining whether a child is a child with a disability and for determining an appropriate educational program for the child; and

(c)Use technically sound instruments that may assess the relative contribution of cognitive and behavioral factors, in addition to physical or developmental factors.

(4) Other evaluation procedures. Each public agency must ensure that:

(a) 
Assessments and other evaluation materials used to assess a child under this part:

(A) Are selected and administered so as not to be discriminatory on a racial or cultural basis;

(B)
Are provided and administered in the child’s native language or other mode of communication and in the form most likely to yield accurate information on what the child knows and can do academically, developmentally, and functionally, unless it is clearly not feasible to do so;

(C)  Are used for the purposes for which the assessments or measures are valid and reliable;

(D)  Are administered by trained and knowledgeable personnel; and

(E)  Are administered in accordance with any instructions provided by the producer of the assessments.

(b)  
Assessments and other evaluation materials include those tailored to assess specific areas of educational need and not merely those that are designed to provide a single general intelligence quotient.

(c) 
Assessments are selected and administered so as best to ensure that if an assessment is administered to a child with impaired sensory, manual, or speaking skills, the assessment results accurately reflect the child’s aptitude or achievement level or whatever other factors the test purports to measure, rather than reflecting the child’s impaired sensory, manual, or speaking skills (unless those skills are the factors that the test purports to measure).

(d) 
The child is assessed in all areas related to the suspected disability, including, if appropriate, health, vision, hearing, social and emotional status, general intelligence, academic performance, communicative status, and motor abilities;

 (e) 
The evaluation is sufficiently comprehensive to identify all of the child’s special education and related services needs, whether or not commonly linked to the disability category in which the child has been classified; and

(f) 
The evaluation includes assessment tools and strategies that provide relevant information that directly assists persons in determining the educational needs of the child.
(5) Evaluation timelines:  

(a) Initial.  An initial evaluation must be completed within 60 school days from written parent consent to the date of the meeting to consider eligibility.

(b) Reevaluation.  A reevaluation must be completed within 60 school days from written parent consent (or from the date the evaluation is initiated under OAR 581-015-2095(3)(c)) to the date of the meeting to consider eligibility, continuing eligibility or the student’s educational needs.  

(c) Exceptions.  An evaluation may be completed in more than 60 school days under the following circumstances documented in the child’s educational record:

(A) The parents of a child repeatedly fail or refuse to produce the child for an evaluation, or for other circumstances outside the school district’s control. 

(B) The student is a transfer student in the process of re-evaluation and the district and the parents agree to a different length of time to complete the evaluation in accordance with subsection (d); 

(C) The district and parent agree to extend the timeline for an evaluation to determine eligibility for specific learning disabilities  in accordance with OAR 581-015-2170. 

(d) Transfer students.  
(A) When a child with disabilities transfers from one school district to another school district in the same school year, the previous and current school district must coordinate any pending assessments as necessary and as expeditiously as possible to ensure prompt completion of the evaluation. 

(B) The exception under subsection (c)(B) only applies if the current school district is making sufficient progress to ensure a prompt completion of the evaluation and the parent and current school district agree to a specific time for completion of the evaluation.

OAR 581-015-0701 amended and renumbered 581-015-2115

Evaluation Planning 

(1) 
Review of existing evaluation data. As part of an initial evaluation (if appropriate) and as part of any reevaluation, the child’s IEP or IFSP team, and other qualified professionals, as appropriate, must --[shall:]
(a) 
Review existing evaluation data on the child, including:

(A) Evaluations and information provided by the parents of the child;

(B) Current classroom-based, local, or state assessments, and classroom-based observations; and

(C) Observations by teachers and related services providers; and

(b) On the basis of that review, and input from the child’s parents, identify what additional data, if any, are needed to determine:

(A) Whether the child is, or continues to be, a child with a disability: [has a particular category of disability or, in the case of a reevaluation of a child, whether the child continues to have such a disability];

(i) For a school-age child, under OAR 581-015-2130 through 581-015-2180 [OAR 581-015-0051], or

(ii) For a preschool child, under OAR 581-015-2780 or 581-015-2795 [OAR 581-015-0943 or 0946];

(B) The present levels of academic achievement and related [performance and educational or] developmental needs of the child; 

(C) Whether the child needs, or continues to need, EI/ECSE or special education and related services; [or in the case of a reevaluation of a child, whether the child continues to need special education and related services;] and

(D) For re-evaluation, whether the child needs [Whether] any additions or modifications to special education and related services or, for a preschool child, any additions or modifications to ECSE services [are needed]:
(i) To enable the child to meet the measurable annual goals in the child’s IEP or IFSP: and

(ii) To participate, as appropriate, in the general education curriculum or, for preschool children, appropriate activities.
(2) Conduct of review. The [group] team described in [section] subsection (1) may conduct this review without a meeting.  If a public agency holds a meeting for this purpose, parents [shal]l must be invited to participate in conformance with OAR 581-015-2190 [OAR 581-015-0063] or, for parents of preschool children, with OAR 581-015-2750.  

(3) Source of data.  The public agency must [school district shall] administer tests and other evaluation materials as may be needed to produce the additional data identified under subsection (1)(b).  

(4) Requirements if additional data are not needed.

(a)  If the child’s IEP or IFSP team determines that no additional data are needed to determine whether the child is or continues to be a child with a disability, and to determine the child’s educational and developmental needs, the public agency must notify the child’s parents:

(A) [(a)] Of that determination and the reasons for it; and 

(B) [(b)] Of the right of the parents to request an assessment to determine whether, for purposes of services under this part, the child continues to be a child with a disability, and to determine the child’s educational and developmental needs.
(b) [(5)]  The public agency is not required to conduct an [the] assessment [described in subsection (4)(b)] of the child unless requested to do so by the child’s parents.
[(6) For purposes of Section (1), “other qualified professionals” means individuals who are knowledgeable about the child’s disability and, for students with limited English proficiency, knowledgeable about the implications of the child’s language proficiency on their special education or EI/ECSE needs.]

 Stat. Auth.: ORS 343.041, ORS 343.045, ORS 343.055 & ORS 343.157; 34 CFR 300.305
Stats. Implemented: ORS 343.155
Hist.: ODE 12-2000, f. 5-3-00, cert. ef. 5-3-00
[581-015-0071 
Evaluation Required
(1) Each school district shall conduct a full and individual initial evaluation, in accordance with OAR 581-015-0072, 0701, and 0051 before determining eligibility and before the initial provision of special education and related services to a child with a disability.
(2) An initial evaluation shall be conducted to determine if a child is eligible for special education services when an educational agency suspects or has reason to suspect that:
(a) The child may have a disability that has an adverse impact on the child's educational performance; and
(b) The child may need special education services as a result of the disability.
(3) The educational agency shall designate a team to determine whether an evaluation shall be conducted. The team shall include at least two professionals, at least one of whom shall be a specialist knowledgeable and experienced in the evaluation and education of children with disabilities, and the parent. This team may make this determination without a meeting. If a meeting is held, parents shall be invited to participate in conformance with OAR 581-015-0063.
(4) Upon request for an initial evaluation, the school district shall:
(a) Provide the parent with prior written notice under OAR 581-015-0075 of the school district's proposal to conduct an initial evaluation, and obtain written parent consent under OAR 581-015-0039; or
(b) Provide the parent with prior written notice under OAR 581-015-0075 of the school district's refusal to conduct an initial evaluation.
(5) The parent shall have the right to request a due process hearing pursuant to OAR 581-015-0081 if the parent disagrees with the educational agency's decision.
Stat. Auth.: ORS 343.045, ORS 343.155 & ORS 343.157
Stats. Implemented: ORS 343.164, ORS 343.157, ORS 343.045, ORS 343.155; 20 USC § 1401(a)(1)(A), 20 USC § 1412(5)(c) & 20 USC § 1415(6)
Hist.: 1EB 269, f. & ef. 12-22-77; EB 22-1995, f. & cert. ef. 9-15-95; ODE 12-2000, f. 5-3-00, cert. ef. 5-3-00
581-015-0074 
Reevaluation
(1) Educational agencies shall ensure that a reevaluation of each child with a disability is conducted every three years, or more frequently if conditions warrant or if the child's parent or teacher requests an evaluation. 
(2) As part of the reevaluation, the child's IEP or IFSP team shall review existing data and determine what, if any, additional assessment data are needed in accordance with OAR 581-015-0701. 
(3) In determining whether a child continues to have a disability, the team shall address all of the evaluation components and minimum eligibility criteria of the child's eligibility category under OAR 581-015-0051, except as described in subsection (4). 
(4) Upon a request for a reevaluation, the school district shall either: 
(a) Provide the parent with prior written notice of the proposed evaluation under OAR 581-015-0075 and obtain written parent consent in conformance with OAR 581-015-0039 and 0042(2); or 
(b) Provide the parent with prior written notice under OAR 581-015-0075 of the school district's refusal to conduct a reevaluation. 
(5) Parents may challenge a school district's refusal to conduct a reevaluation under OAR 581-015-0081. 
Stat. Auth.: ORS 343.157 & ORS 343.173
Stats. Implemented: ORS 343.157, ORS 343.173 & 20 USC § 1412(5)(c)
Hist.: 1EB 269, f. & ef. 12-22-77; EB 22-1995, f. & cert. ef. 9-15-95; ODE 12-2000, f. 5-3-00, cert. ef. 5-3-00; ODE 6-2003, f. 4-29-03, cert. ef. 4-30-03
581-015-0702
Termination of Eligibility

 (1) A school district must evaluate a child with a disability in accordance with OAR 581-015-0072 and 0701 before determining that the child is no longer a child with a disability.
(2) The evaluation described in section (1) is not required before the termination of a student's eligibility: 
(a) Due to graduation with a regular high school diploma; or 
(b) For students who are no longer eligible due to their age. 
(3) A school district shall provide prior written notice under OAR 581-015-0075 when a team determines that a child is no longer eligible for special education.

Stat. Auth.: ORS 343.041, ORS 343.045, ORS 343.055 & ORS 343.157; 
Stats. Implemented: ORS 343.155
Hist.: ODE 12-2000, f. 5-3-00, cert. ef. 5-3-00]

581-015-0053 amended, renamed and renumbered 581-015-2120
Determination of Eligibility [Determination Procedures] 
(1) Upon completing the administration of assessments [tests] and other evaluation materials, a team must [shall] determine whether the child is a child with a disability under OAR 581-015-2130 through 581-015-2180 [OAR 581-015-0051] and the educational needs of the child.  
(a) The team must [shall] include the parent, in accordance with OAR 581-015-2190, and two or more qualified professionals, at least one of whom [who] is knowledgeable and experienced in the evaluation and education of children with the suspected disability. This team may be the child's IEP team. 
(b) For a child suspected of having a specific learning disability, the team must [shall also] meet the requirements of OAR 581-015-2170.  [include: 

[(A) The child's regular classroom teacher or, if the child does not have a regular classroom teacher, a regular classroom teacher qualified to teach a child of his or her age, or, for a child of less than school age, a preschool teacher; and 

(B) A person qualified to conduct individual diagnostic examinations of children, such as a school psychologist, speech-language pathologist, or other qualified professional. ]

(2) The team must [shall] prepare an evaluation report and written statement of eligibility.  

(a) The evaluation report(s) must describe and explain the results of the evaluation conducted.

(b) [(a)] The written statement of eligibility must [shall] include: 

(A) A list of the [All] evaluation data considered in determining the child's eligibility; 

(B) A determination of whether the child meets the minimum evaluation criteria for one of the disability categories in OAR 581-015-2130 through 581-015-2180 or OAR 581-015-2795[OAR 581-015-0051 or 581-015-0942]; 

(C) A determination of whether the primary basis for the suspected disability is: 

(i) A lack of appropriate instruction in reading (including the essential components of reading) or math; or 

(ii) Limited English proficiency; 

(D) A determination of whether the child's disability has an adverse impact on the child's educational performance; 

(E) A determination of whether, as a result of the disability, the child needs special education services; and 

(F) The signature of each member of the team indicating agreement or disagreement with the eligibility determination. 

(c) [(b)] For a child suspected of having a specific learning disability, the team's written report and documentation of determination of eligibility must meet the requirements of OAR 581-015-2170.  [shall also include statements regarding: 

(A) Whether the child has a specific learning disability; 

(B) The basis for the determination, 
(C) The relevant behavior noted during the observation of the child 

(D) The relationship of that behavior to the child's academic functioning; 

(E) The educationally relevant medical findings, if any; 

(F)Whether there is a significant discrepancy between achievement and ability which is not correctable without special education; and 

 (G) The determination of the team concerning the effects of environmental , cultural, or economic disadvantage; 

 (H) Each team member shall certify either: 

(i) Agreement with the report; or 

(ii) Disagreement, with a separate statement of conclusions.] 

(3) The team must [shall] determine a child to be eligible under this rule if the child has a disability and needs special education and related services, even though the child is advancing from grade to grade. 

(4) For a child who may have disabilities in more than one category, the team need only qualify the child under one disability category. However, the child must [shall] be evaluated in all areas related to the suspected disability or disabilities, and the child's IEP must [shall] address all of the child's special education needs.

(5) The team may not find a child eligible for special education services if:

(a) The determinant factor for that eligibility decision is:

(A) Lack of appropriate instruction in reading, including in the essential components of reading instruction, or lack of appropriate instruction in [ or] math; or  

(B) Limited English proficiency; and

(b) The child does not otherwise meet the eligibility criteria under OAR 581-015-2130 through 581-015-2180 [OAR-015-0051].

(6) The school district must [shall] provide a copy of the evaluation report and the documentation of determination of eligibility to the parent at no cost. 

Stat. Auth.: ORS 343.045; ORS 343.155; & ORS 343.157; 34 CFR 300.306, 34 CFR 300.308, 34 CFR 300.111
Stats. Implemented: ORS 343.035, ORS 343.157, ORS 343.227; 34 CFR 300.7(6), 34 CFR 300.530 - 300.534 & 34 CFR 300.540 - 300.543
Hist.: EB 22-1995, f. & cert. ef. 9-15-95; ODE 12-2000, f. 5-3-00, cert. ef. 5-3-00; ODE 6-2003, f. 4-29-03, cert. ef. 4-30-03

581-015-0073 amended and renumbered 581-015-2125
Interpretation of Evaluation Data
In interpreting evaluation data for the purpose of determining if a child is a child with a disability under OAR 581-015-2130 through 581-015-2180 [OAR 581-015-0051], and the educational needs of the child, each team must [shall]:
(1) Draw upon information from a variety of sources, including but not limited to, aptitude and achievement tests, teacher recommendations, physical condition, social or cultural background and adaptive behavior; and
(2) Ensure that information obtained from all these sources is documented and carefully considered.
Stat. Auth.: ORS 343.04, ORS 343.155 & ORS 343.157 ; 34 CFR 300.306
Stats. Implemented: ORS 343.157, ORS 343.045, ORS 343.155; 20 USC § 1412(5)(c) 20 USC § 1414(a)(5)
Hist.: 1EB 269, f. & ef. 12-22-77; EB 22-1995, f. & cert. ef. 9-15-95; ODE 12-2000, f. 5-3-00, cert. ef. 5-3-00
581-015-0051(1) amended and renumbered 581-015-2130
[Criteria for Evaluation and Eligibility Determination] Autism Spectrum Disorder 

For the disability categories below, subsection (a) sets forth the evaluation that shall be conducted, subsection (b) sets forth the minimum criteria the child shall meet and subsection (c) sets forth the requirement that the team shall determine whether a child needs special education.]

(1) [(a)] If a child is suspected of having an autism spectrum disorder, the following evaluation must [shall] be conducted: 

(a) [(A)] Developmental profile.  A developmental profile that describes the child's historical and current characteristics that are associated with an autism spectrum disorder [as described in subsection (1)(b) of this rule ], including—

(A) Impairments in communication; 

(B) Impairments in social interaction;

(C) Patterns of behavior, interests or activities that are restricted, repetitive, or stereotypic; and

(D) Unusual responses to sensory experiences.

(b)[(B)]  Observations.  At least three observations of the child's behavior, at least one of which involves direct interactions with the child. The observations must [shall] occur in multiple environments, on at least two different days, and be completed by one or more licensed professionals knowledgeable about the behavioral characteristics of autism spectrum disorder. 

(c) [(C)] Communication assessment.  An assessment of communication to address the communication characteristics of autism spectrum disorder, including [ which includes but is not limited to] measures of language semantics and pragmatics completed by a speech and language pathologist licensed by [a ] the State Board of Examiners for [in] Speech-Language Pathology and Audiology or the Teacher Standards and Practices Commission; 

(d) [(D)]  Medical or health assessment statement.  A medical statement or a health assessment statement indicating whether there are any physical factors that may be affecting the child's educational performance; 

(e) [(E)]  Behavior rating tool.  An assessment using an appropriate behavior rating tool or an alternative assessment instrument that identifies characteristics associated with an autism spectrum disorder. 

(f) [(F)] Other.  

(A) Any additional assessments [Assessments] necessary to determine the impact of the suspected disability: 

 (i) On the child's educational performance for a school-age child; or 

(ii) On the child's developmental progress for a preschool child; and 

(B) [(G)] Any additional [Additional] evaluations or assessments [that are] necessary to identify the child's educational needs. 

(2) [(b)]To be eligible as a child with [ For a child suspected of having] an autism spectrum disorder, the child must [shall] meet all of the following minimum criteria: 

(a) [(A)] The team must have [shall have] documented evidence that the child demonstrates all of the characteristics listed under subsection (1)(a) [behaviors in subsection (1)(b)(B).] Each of these characteristics must [behaviors shall] be: 

(A) [(i)] Characteristic of an autism spectrum disorder; 

(B) [(ii)] Inconsistent or discrepant with the child's development in other areas; and 

(C) [(iii)] Documented over time and/or intensity. 

[(B) The child shall exhibit the following: 

(i) Impairments in communication; 

(ii) Impairments in social interaction; 

(iii) Patterns of behavior, interests, and/or activities that are restricted, repetitive, or stereotypic; and 

(iv) Unusual responses to sensory experiences. 

(3) [(c)] For a child to be eligible for special education services as a child with an autism spectrum disorder, the eligibility team must also [shall] determine that: 

(a)[(A)] The child's disability has an adverse impact on the child's educational performance; and 

(b) [(B)] The child needs special education services as a result of the disability. 

(4) [(d)] A child may not be eligible for special education services on the basis of an autism spectrum disorder if the child's primary disability is an emotional disturbance under OAR 581-015-2145. [as set forth in section (4) of this rule.] However, a child with autism spectrum disorder as a primary disability may also have an emotional disturbance as a secondary disability. 

581-015-0051(2) amended and renumbered OAR 581-015-2135
Communication Disorder

(1) [(a)] If a child is suspected of having a communication disorder, the following evaluation must [shall] be conducted: 

(a) [(A)] Speech-language assessment.  A speech and language assessment administered by a speech and language pathologist licensed by a  State Board of Examiners for [in ] Speech-Language Pathology and Audiology or the Teacher Standards and Practices Commission, including:

(A)[(i)] When evaluating syntax, morphology, semantics or pragmatics, a representative language sample and comprehensive standardized tests that assess expression and comprehension;

(B) [(ii)] When a voice disorder is suspected, a voice assessment scale; and

(C) [(iii)] When a fluency disorder is suspected, an observation in at least two settings;

(b) [(B)] Medical or health assessment statement.  For a child suspected of having a voice disorder, a medical statement by an otolaryngologist licensed by a State Board of Medical Examiners.  For other than a voice disorder, if a medical or health diagnosis is needed, a medical statement or health assessment statement describing relevant medical issues;
(c) [(C)] Hearing evaluation or screening.   An evaluation or screening of the child's hearing acuity and, if needed, a measure of middle ear functioning; 

(d) [(D)] Other.

(A) An evaluation of the child's oral mechanism, if needed; 
(B)  [(E)] Any additional assessments [Assessments] necessary to determine the impact of the suspected disability: 

(i) On the child's educational performance for a school-age child; or 

(ii) On the child's developmental progress for a preschool child; and 

(C) [(F)] Any additional [Additional] evaluations or assessments [that are] necessary to identify the child's educational needs. 

(2) [ (b)] To be eligible as a child with [ For a child suspected of having] a specific communication disorder, the child must [shall] meet the following minimum criteria: 

(a) [(A)] Voice disorder: 

(A) [(i)]The child demonstrates chronic vocal characteristics that deviate in at least one of the areas of pitch, quality, intensity or resonance; 

(B) [(ii)]The child's voice disorder impairs communication or intelligibility; and 

(C) [(iii)]The child's voice disorder is rated as moderate to severe on a voice assessment scale. 

(b) [(B)] Fluency disorder: 

(A) [(i)] The child demonstrates an interruption in the rhythm or rate of speech that is characterized by hesitations, repetitions, or prolongations of sounds, syllables, words or phrases; 

(B) [(ii)] The child has a fluency disorder that interferes with communication and calls attention to itself across two or more settings; and 

(C) [(iii)] The child demonstrates moderate to severe vocal dysfluencies or the child evidences associated secondary behaviors, such as struggling or avoidance as measured by a standardized measure. 

(c) [(C)] Phonological or articulation disorder: 

(A) [(i)]The child's phonology or articulation is rated significantly discrepant as measured by a standardized test; and 

(B) [(ii)]The disorder is substantiated by a language sample or other evaluation(s). 

(d) [(D)] Syntax, morphology, pragmatic or semantic disorder: 

(A) [(i)] The child's language in the area of syntax, morphology, semantics or pragmatics is significantly discrepant as measured by standardized test(s); and 

(B) [(ii)] The disorder is substantiated by a language sample or other evaluation(s). 

(C) [(iii)] For a child to be eligible with a syntax, morphology, pragmatic or semantic disorder, the disorder is not the result of another disability. 

(3) [(d)] For a child to be eligible for special education services as a child with a communication disorder, the eligibility team must also [shall] determine that: 

(a) [(A)] The child's disability has an adverse impact on the child's educational performance; and 

(b) [(B)] The child needs special education services as a result of the disability. 

581-015-0051(3) amended and renumbered OAR 581-015-2140

Deafblindness

(1) [(a)] If a child is suspected of having deafblindness, the following evaluation must be conducted:

(a) The [child shall be evaluated using the] minimum evaluation procedures for hearing impairment and vision impairment under OAR 581-015-2150 and 581-015-2180, respectively;  [in sections (5) and (11) of this rule. ]
(b) If the child demonstrates inconsistent or inconclusive responses in an assessment of one sensory area, a functional assessment must be administered by a state licensed educator of the visually impaired, a state licensed educator of the hearing impaired or an audiologist licensed by the State Board of Examiners for Speech-Language Pathology and Audiology.

(2) [(b)] To be eligible as a child with [ For a child suspected of having] deafblindness, the child must [shall] meet one or more of the following minimum criteria: 

(a) [(A)] The child meets the minimum criteria for both vision impairment and hearing impairment under OAR 581-015-2150 and 581-015-2180, respectively; [in sections (5) and (11) of this rule]; or 

(b) [(B)] The child meets the minimum criteria for either vision impairment or hearing impairment [of sections (5) or (11) of this rule] and demonstrates inconsistent or inconclusive responses in an assessment of the other sensory area [If the child demonstrates inconsistent or inconclusive responses in an assessment of the other sensory area, a functional assessment must be administered by a state licensed educator of the visually impaired, a state licensed educator of the hearing impaired or an audiologist licensed by a State Board of Examiners in Speech Pathology and Audiology]; or 

(c) [(C)] The child meets the minimum criteria for either vision impairment or hearing impairment [of sections (5) or (11) of this rule] and has a degenerative disease or pathology that affects the acuity of the other sensory area. 

(3) [(c)] For a child to be eligible for special education services as a child having deafblindness, the eligibility team must also [shall] determine that: 

(a) [(A)] The child's disability has an adverse impact on the child's educational performance; and 

(b)[(B)] The child needs special education services as a result of the disability. 

581-015-0051(4) amended and renumbered OAR 581-015-2145

Emotional Disturbance

(1) [(a)] If a child is suspected of having an emotional disturbance, the following evaluation must [shall] be conducted: 

(a) [(A)] Social-emotional evaluation.  An evaluation of the child's emotional and behavioral status, including a developmental or social history, when appropriate.
(b) [(B)] Medical or health assessment statement.  A medical statement or a health assessment statement indicating whether there are any physical factors that may be affecting the child's educational performance; 

(c) [(C)] Behavior rating scales.  The completion of at least two behavior-rating scales, at least one of which is a standardized behavior measurement instrument; 

(d) [(D)] Observation.  An observation in the classroom and in at least one other setting by someone other than the child's regular teacher; 

(e) [(E)] Other:
(A) Any additional assessments [Assessments] necessary to determine the impact of the suspected disability: 

(i) On the child's educational performance for a school-age child; or 

(ii) On the child's developmental progress for a preschool child; and 

(B) [(F)] Any additional [Additional] evaluations or assessments [that are]  necessary to identify the child's educational needs. 

(2) [(b)] To be eligible as a child with [ For a child suspected of having] an emotional disturbance, the child must [shall] meet the following minimum criteria: 

[(A) The child's emotional or behavioral problems shall have existed over an extended period of time; and ]

(a) [(B)] The child exhibits one or more of the following characteristics over a long period of time and to a marked degree: 

(A) [(i)]An inability to learn at a rate commensurate with the child's intellectual, sensory-motor, and physical development; 

(B) [(ii)]An inability to establish or maintain satisfactory interpersonal relationships with peers and teachers; 

(C) [(iii)][A variety of] Excessive [excessive] behaviors which may include [ranging from] hyperactive and impulsive responses or [to] depression and withdrawal; 
(D) [(iv)]Inappropriate types of behavior or feelings under normal circumstances; or 

(E) [(v)]A tendency to develop physical symptoms, pains, or fears associated with personal, social, or school problems. 

(3) [(c)]For a child to be eligible for special education services as a child with an emotional disturbance, the eligibility team must also [shall] determine that: 

(a)[(A)] The child's disability has an adverse impact on the child's educational performance; and 

(b) [(B)] The child needs special education services as a result of the disability; 

(4) [(d)]A child who is socially maladjusted may not be identified as having an emotional disturbance unless the child also meets the minimum criteria under [subsection (4)(b) of] this rule. 

581-015-0051(5) amended and renumbered 581-015-2150

Hearing Impairment

(1) [(a)] If a child is suspected of having a hearing impairment, the following evaluation must [shall] be conducted: 

(a) [(A)] Audiology assessment.  An audiological assessment by an audiologist licensed by the [a ] State Board of Examiners for [in] Speech-Language Pathology and Audiology; 

(b) [(B)] Medical or health assessment statement.  A medical statement or a health assessment statement indicating whether the hearing loss, if conductive, is treatable and whether the use of amplification is contra-indicated; 

(c) [(C)] Other:

(A) Any additional assessments [Assessments] necessary to determine the impact of the suspected disability: 

(i) On the child's educational performance for a school-age child; or 

(ii) On the child's developmental progress for a preschool child; and 

(B) Any additional [Additional] evaluations or assessments [that are) necessary to identify the child's educational needs. 

(2) [(b)] To be eligible as a child with [ For a child suspected of having] a hearing impairment, the child must [shall] meet one of the following minimum criteria: 

(a) [(A)] The child has a pure tone average loss of 25 dbHL or greater in the better ear for frequencies of 500 Hz, 1000 Hz, and 2000 Hz, or a pure tone average loss of 35 dbHL or greater in the better ear for frequencies of 3000 Hz, 4000 Hz, and 6000 Hz; or 

(b) [(B)] The child has a unilateral hearing impairment with a pure tone average loss of 50 dbHL or greater in the affected ear for the frequencies 500 Hz to 4000 Hz; and 

(c) [(C)] The loss is either sensorineural or conductive if the conductive loss has been determined to be currently untreatable by a physician. 

(3) [(c)] For a child to be eligible for special education services as a child with a hearing impairment, the eligibility team must also [shall] determine that: 

(a) [(A)] The child's disability has an adverse impact on the child's educational performance; and 

(b) [(B)] The child needs special education services as a result of the disability. 

581-015-0051(6) amended and renumbered 581-015-2155

Mental Retardation

(1) [(a)] If a child is suspected of having mental retardation, the following evaluation must [shall] be conducted: 

(a) [(A)] Intelligence test.  An individually administered standardized intelligence test meeting the reliability and validity standards of the American Psychological Association and administered by a licensed school psychologist, a psychologist licensed by [a] the State Board of Psychological Examiners, or other individual assigned by a school district who has the training and experience to administer and interpret individually administered intelligence tests; 

(b) [(B)] Adaptive behavior scale.  The administration of a valid adaptive behavior scale; 

(c) [(C)] Medical or health assessment statement.  A medical statement or a health assessment statement indicating whether there are any sensory or physical factors that may be affecting the child's educational performance; 

(d) [(D)] Developmental history.  A developmental history of the child; 

(e) [(E)] Other:

(A) Any additional assessments [Assessments] necessary to determine the impact of the suspected disability: 

(i) On the child's educational performance for a school-age child; or 

(ii) On the child's developmental progress for a preschool child; and 

(B) [(F)] Any additional [Additional] evaluations or assessments [that are] necessary to identify the child's educational needs. 

(2) [(b)] To be eligible as a child with [ For a child suspected of having] mental retardation, the child must [shall] meet all of the following minimum criteria: 

(a) [(A)] The child's intelligence test score is 2 or more standard deviations below the mean; 

(b) [(B)] The child has deficits in adaptive behavior coexistent with the child's impairment in intellectual functioning; 

(c) [(C)] The child's developmental level or educational achievement is significantly below age or grade norms; and 

(d) [(D)] The child's developmental or educational problems are not primarily the result of sensory disabilities or other physical factors. 

(3) [(c)] For a child to be eligible for special education services as a child with mental retardation, the eligibility team must also [shall] determine that: 

(a) [(A)] The child's disability has an adverse impact on the child's educational performance; and 

(b) [(B)] The child needs special education services as a result of the disability. 

581-015-0051(7) amended and renumbered OAR 581-015-2160

Orthopedic Impairment 

(1) [(a)] If a child is suspected of having an orthopedic impairment, the following evaluation must [shall] be conducted: 

(a) [(A)] Medical or health assessment statement.  A medical statement or a health assessment statement indicating a diagnosis of an orthopedic or neuromotor impairment or a description of the motor impairment; 

(b) [(B)] Motor assessment.  A standardized motor assessment, including the areas of fine motor, gross motor and self-help, when appropriate, by a specialist knowledgeable about orthopedic or neuromotor development; 

(c) [(C)] Other:

(A) Any additional assessments [Assessments] necessary  to determine the impact of the suspected disability: 

(i) On the child's educational performance for a school-age child; or 

(ii) On the child's developmental progress for a preschool child; and 

(d) [(D)] Any additional [Additional] evaluations or assessments [that are]  necessary to identify the child's educational needs. 

(2) [(b)] To be eligible as a child with [ For a child suspected of having]  an orthopedic impairment, the child must [shall] meet all of the following minimum criteria: 

(a) [(A)] The child has a motor impairment that results in deficits in the quality, speed or accuracy of movement. These deficits must be documented by a score of two or more standard deviations below the mean in fine motor skills, gross motor skills, or self-help skills, [one or more of the three motor areas set forth in subsection (7)(a)(B) of this rule], or functional deficits in at least two of these [the] three motor areas; and 

(b) [(B)] The child's condition is permanent or is expected to last for more than 60 calendar days. 

(3) [(c)] For a child to be eligible for special education services as a child with an orthopedic impairment, the eligibility team must also [shall] determine that: 

(a) [(A)] The child's disability has an adverse impact on the child's educational performance; and 

(b) [(B)] The child needs special education services as a result of the disability. 

581-015-0051(8) amended and renumbered OAR 581-015-2165

Other Health Impairment

(1) [(a)]  If a child is suspected of having an other health impairment, the following evaluation must [shall] be conducted: 

(a) [(A)] Medical or health assessment statement.  A medical statement or a health assessment statement, indicating a diagnosis of a health impairment or a description of the impairment, and a statement that the child's condition is permanent or is expected to last for more than 60 calendar days; 

(b) [(B)] Other:

(A) Any additional assessments [Assessments] necessary to determine the impact of the suspected disability: 

(i) On the child's educational performance for a school-age child; or 

(ii) On the child's developmental progress for a preschool child; and 

(B) Any additional [Additional] evaluations or assessments [that are]  necessary to identify the child's educational needs. 

(2) [(b)] To be eligible as a child with [ For a child suspected of having] an other [another] health impairment, the child must [shall] meet all of the minimum criteria: 

(a) [(A)] The child exhibits limited strength, vitality or alertness, including a heightened alertness to environmental stimuli that results in limited alertness with respect to the educational environment;

(b) [(B)] The child's limited strength, vitality or alertness is due to a chronic or acute health problem; and

(c) [(C)] The child's condition is permanent or expected to last for more than 60 calendar days. 

(3) [(c)] For a child to be eligible for special education services as a child with an other [another] health impairment, the eligibility team must also [shall] determine that: 

(a) [(A)] The child's disability has an adverse impact on the child's educational performance; and 

(b) [(B)] The child needs special education services as a result of the disability. 

581-015-0051(9) amended and renumbered 581-015-2170 

Specific Learning Disability

(1) [(a)] If a child is suspected of having a specific learning disability, the following evaluation must [shall] be conducted: 
(a) Academic assessment.  An assessment of the child’s academic achievement toward Oregon grade-level standards;

(b) Review.  A review of cumulative records, previous IEPs or IFSPs and teacher collected work samples; 

(c) Observation.  An observation of the child in the child’s learning environment (including the regular classroom setting) to document the child’s academic performance and behavior in the areas of difficulty, which must consist of:
(A) Information from an observation by a qualified professional in routine classroom instruction and monitoring of the child’s performance before the child was referred for an evaluation; or

(B) [(A)]An observation conducted by a qualified professional (who is a member of the evaluation team) [team member other than the child’s regular teacher] of the child’s academic performance in a regular classroom after the child has been referred for an evaluation and parent consent obtained; or
[(B) A developmental history, if needed;]

(C) [in the case of] For a child who is less than school age or out of school, an observation [by a team member conducted]  in an age-appropriate environment.

(d) Progress monitoring data, including:

(A) Data that demonstrate that before, or as part of, the referral process, the child was provided appropriate instruction in regular education settings, delivered by qualified personnel; and

(B) Data-based documentation of repeated assessments of achievement at reasonable intervals, reflecting formal assessment of student progress that is directly linked to instruction.
(e) One or both of the following:

(A) If a response to intervention model is used as part of a comprehensive evaluation process to evaluate the child’s eligibility as a child with a specific learning disability, the evaluation must include documentation of —

(i) The type, intensity, and duration of scientific, research-based instructional intervention(s) provided in accordance with the district’s response to intervention model;

(ii) The student’s rate of progress during the instructional intervention(s);

(iii) A comparison of the student’s rate of progress to expected rates of progress.

(iv) Progress must be monitored (at a minimum); 3 times a year for all students, 1 time every two weeks for students needing more assistance, and 1 time a week for students needing individualized assistance.

(B) An evaluation of the child’s strengths and weaknesses in classroom performance and academic achievement, relative to age, Oregon grade-level standards, or intellectual development.

[(C) An assessment of intellectual ability;]

(f) Other:  

(A) If needed, a developmental history;

[(D) Other assessments of the characteristics of learning disabilities if the child exhibits impairments in any one or more of the following areas:  

(B) If needed, an assessment of cognition, fine motor, perceptual motor, communication, social or emotional, and perception or memory if the child exhibits impairment in one or more these areas. [These evaluations shall be completed by specialists knowledgeable in the specific characteristics being assessed;]

[(E) A review of cumulative records, previous individualized education programs or individualized family service plans and teacher collected work samples;

[(F) If deemed necessary, 

(C) If needed, a medical statement or health assessment indicating whether there are any physical factors that may be affecting the child’s educational performance; 

(D) [(G)] Any other assessments [Assessments] required to determine the impact of the suspected disability: 
(i)  On the child's educational performance for a school-age child; or 
(ii) On the child's developmental progress for a preschool child.
(2) For consideration of eligibility in the area of specific learning disabilities, the eligibility team must include:

(a) A group of qualified professionals and the parent;

(b) The child's regular classroom teacher or, if the child does not have a regular classroom teacher, a regular classroom teacher qualified to teach a child of his or her age, or, for a child of less than school age, a preschool teacher; and 
(c) A person qualified to conduct individual diagnostic examinations of children, such as a school psychologist, speech-language pathologist, or other qualified professional. 

(3) [(b)] To be eligible as a child with  [For a child suspected of having] a specific learning disability, the child must [shall] meet all of the following minimum criteria: 
 (a) [(A)] The child does not achieve adequately for [commensurate with his or her] the child’s age [and ability levels] or to meet Oregon grade-level standards in one or more of the following areas [listed in subsection (9)(b)(B) of this rule] when provided with learning experiences and instruction appropriate for the child's age or Oregon grade-level standards: [and ability levels;]
(A) Basic reading skills:

(B) Reading fluency skills;

(C) Reading comprehension;

(D) Mathematics calculation;

(E) Mathematics problem-solving;

(F) Written Expression;

(G) Oral expression; or

(H) Listening comprehension.

(b) In relation to one or more of the areas in subsection (3)(a), the child:

(A) Does not make sufficient progress to meet age or Oregon grade-level standards based on the child’s response to scientific, research-based intervention; or

(B) Exhibits a pattern of strengths and weaknesses in classroom performance, academic achievement, or both, relative to age, Oregon grade-level standards, or intellectual development, that is determined by the group to be relevant to the identification of a specific learning disability.
[(B) The child has a severe discrepancy between intellectual ability and achievement in one or more of the following areas:

(i) Oral expression:

(ii) Listening comprehension;

(iii) Written expression;

(iv) Basic reading skills;

(v) Reading comprehension; 

(vi) Mathematics calculation (when appropriate, includes general readiness skills); or 

(vii) Mathematics reasoning; and

(c) [(C)] The child's rate of progress or pattern of strengths and weaknesses in subsection (3)(b) [severe discrepancy] is not primarily the result of: 

(A) [(i)] A visual, hearing, or motor impairment; [(ii)] mental retardation or [(iii)] emotional disturbance; [or]

(B) Cultural factors;

(C)  [(iv)] Environmental [, cultural,] or economic disadvantage; or

(D) Limited English proficiency.

[(c) A child identified as having a specific learning disability need only exhibit a “discrepancy” and not necessarily a “severe discrepancy” to continue eligibility.]

(4) [(d)] For a child to be eligible for special education services as a child with a specific learning disability, the eligibility team must also [shall] determine that: 
(a)  [(A)] The child's disability has an adverse impact on the child's educational performance; and 
(b) [(B)] The child needs special education services as a result of the disability. 

(5) The eligibility team must prepare an evaluation report and written statement of eligibility documenting its findings, including:   
(a) The evaluation data considered in determining the child's eligibility; 
(b) A determination of whether the child meets the minimum criteria for a specific learning disability;

(c) The relevant behavior, if any, noted during the observation of the child and the relationship of that behavior to the child’s academic functioning;

(d) The educationally relevant medical findings, if any; 

(e) If the child participated in a response to intervention process, documentation that the parents were notified in a timely manner about:  the state’s policies regarding the amount and nature of student performance data that would be collected, and the general education services that would be provided, as part of the response to intervention process; strategies for increasing the child’s rate of learning; and the parent’s right to request an evaluation.
(f) The determination of the team concerning the effects of a visual, hearing, or motor disability; mental retardation; emotional disturbance; cultural factors; environmental or economic disadvantage; or limited English proficiency on the child’s achievement level; and

(g)  A determination of whether the primary basis for the suspected disability is: 
(A) A lack of appropriate instruction in reading or math; or 
(B) Limited English proficiency; 
(h) A determination of whether the child's disability has an adverse impact on the child's educational performance; 
(i) A determination of whether, as a result of the disability, the child needs special education services; and 
(j) The signature of each member of the team indicating agreement or disagreement with the eligibility determination. 

OAR 581-015-0051(10) amended and renumbered 581-015-2175

Traumatic Brain Injury: 

(1) [(a)] If a child is suspected of having a traumatic brain injury, the following evaluation must [shall] be conducted: 

(a) Medical or health assessment statement.  [(A)] A medical statement or a health assessment statement indicating that an event may have resulted in a traumatic brain injury as defined in subsection  (2)(A) [(b)(A)];
(b) Psychological assessment.  [(B)] A comprehensive psychological assessment using a battery of instruments intended to identify deficits associated with a traumatic brain injury administered by a licensed school psychologist, a psychologist licensed by a State Board of Psychological Examiners, or other individuals who have the training and experience to administer and interpret the tests within the battery; 

(c) Other.

(A) [(C)] Other assessments including, but not limited to, motor assessments if the child exhibits motor impairments; communication assessments if the child exhibits communication disorders; and psychosocial assessments if the child exhibits changed behavior. These assessments must be completed by educators knowledgeable in the specific area being assessed; 

(B) [(D)] Other information relating to the child's suspected disability, including pre-injury performance and a current measure of adaptive ability; 

(C) [(E)] An observation in the classroom and in at least one other setting; 

(D) [(F)] Any additional assessments [Assessments] necessary to determine the impact of the suspected disability: 

(i) On the child's educational performance for a school-age child; or 

(ii) On the child's developmental progress for a preschool child; and 

(E) Any additional [Additional] evaluations or assessments [that are] necessary to identify the child's educational needs. 

(2) [(b)] To be eligible as a child with [ For a child suspected of having] a traumatic brain injury, the child must [shall]meet all of the following minimum criteria:

(a) [(A)] The child has an acquired injury to the brain caused by an external physical force;

(b) [(B)] The child's condition is [shall be] permanent or expected to last for more than 60 calendar days;

(c) [(C)] The child's injury results in an impairment of one or more of the following areas: 

(A) [(i)] Communication;

(B) [(ii)] Behavior;

(C) [(iii)] Cognition, memory, attention, abstract thinking, judgment, problem-solving, reasoning, and/or information processing;

(D) [(iv)] Sensory, perceptual, motor and/or physical abilities.

(3) For a child to be eligible for special education services as a child with a traumatic brain injury, the eligibility team must also [shall]determine that: 

(a) [(A)] The child's disability has an adverse impact on the child's educational performance; and 

(b) [(B)] The child needs special education services as a result of the disability. 

(4) [(d)] Students with brain injuries that are congenital or degenerative, or brain injuries induced by birth trauma, are not eligible under the category of traumatic brain injury but may be eligible under a different category under this rule.

OAR 581-015-0051(11) amended and renumbered 581-015-2180 
Vision Impairment

(1) [(a)] If a child is suspected of having a vision impairment, the following evaluation must [shall]be conducted: 

(a) [(A)] Medical statement.  A medical statement by an ophthalmologist or optometrist licensed by a State Board of Examiners indicating whether [that] the child has a vision impairment; 

[(B Assessments to determine the impact of the suspected disability: 

(A) On the child's educational performance for a school-age child; or 

(B) On the child's developmental progress for a preschool child; and ]

(b) Vision assessment.  An assessment by a teacher of the visually impaired [Additional evaluations or assessment that are necessary] to identify the child's educational and compensatory needs, including a functional assessment of the child's residual visual acuity or field of vision.  
(c) Other:

(A) Any additional assessments necessary to determine the impact of the suspected disability: 

(i) On the child's educational performance for a school-age child; or 

(ii) On the child's developmental progress for a preschool child; and ]

(2) [(b)] To be eligible as a child with [ For a child suspected of having] a vision impairment, the child must [shall]meet one or more of the following minimum criteria: 

(a) [(A)] The child's residual acuity is 20/70 or less in the better eye with correction; 

(b) [(B)] The child's visual field is restricted to 20 degrees or less in the better eye; 

(c) [(C)] The child has an eye pathology or a progressive eye disease which in the opinion of the ophthalmologist is expected to reduce either residual acuity or visual field according to the criteria stated in subsections (2)(a) or (b); [paragraphs (11)(b)(A) or (B)]; or 

(d) The assessment results of a licensed ophthalmologist or optometrist are inconclusive, and [or] the child demonstrates inadequate use of residual vision. 

(3) For a child to be eligible for special education services as a child with vision impairment, the eligibility team must also [shall]determine that: 

(a) [(A)] The child's disability has an adverse impact on the child's educational performance; and 

(b) [(B)] The child needs special education services as a result of the disability. 

Stat. Auth.: ORS 343.045, ORS 343.155 & ORS 343.157; 34 CFR 300.8; 34 CFR 300.307-311
Stats. Implemented: ORS 343.157, ORS 343.227, ORS 343.045, ORS 343.155; 20 USC § 1401(a) & 34 CFR 300.7(b)
Hist.: 1EB 29-1978, f. & ef. 7-20-78; 1EB 18-1983(Temp), f. & ef. 12-20-83; 1EB 7-1986, f. & ef. 2-24-86; EB 25-1991(Temp), f. & cert. ef. 11-29-91; EB 16-1992, f. & cert. ef. 5-13-92; EB 22-1995, f. & cert. ef. 9-15-95; ODE 11-2000, f. 5-3-00, cert. ef. 7-1-00; ODE 8-2001, f. & cert. ef. 1-29-01; ODE 2-2003, f. & cert. ef. 3-10-03

Parent Participation

581-015-0063  amended and renumbered OAR 581-015-2190

Parent Participation – General 
(1) School districts must [shall] provide one or both parents with an opportunity to participate in meetings with respect to the identification, evaluation, IEP and educational placement of the child, and the provision of a free appropriate public education to the child. [For IEP and placement meetings, school districts shall also follow the requirements of OAR 581-015-0067.]
(2) Meeting Notice:

(a) School districts must [shall] provide parents with a written notice of the meeting sufficiently in advance to ensure that one or both parents will have an opportunity to attend. 

(b) The written notice must [shall]:
(A) [(a)] State the purpose, time and place of the meeting and who will attend; 
(B) [(b)] Inform the parent that they may invite other individuals whom [who] they believe have knowledge or special expertise regarding the child;
(C) [(c)] Inform the parent that the team may proceed with the meeting even if the parent is not in attendance; and
(D) [(d)] Inform the parent of whom to contact before the meeting to provide information if they are unable to attend.
(3) The school district must [shall] take whatever action is necessary to ensure that the parent understands the proceedings at a meeting, including arranging for an interpreter for parents who are deaf or whose native language is other than English.

(4) A meeting does not include informal or unscheduled conversations involving school district personnel and conversations on issues such as teaching methodology, lesson plans, or coordination of service provision if those issues are not addressed in the child's IEP. A meeting also does not include preparatory activities that public agency personnel engage in to develop a proposal or response to a parent proposal that will be discussed at a later meeting.

(5) Conducting a meeting without a parent in attendance: A meeting may be conducted without a parent in attendance if the school district has given the parent notice under subsection (2), or, for IEP or placement meetings, in accordance with OAR 581-015-2195.
(6) Transfer of rights:

(a) [(5)] The right to parent participation transfers to an adult student under  OAR 581-015-2325 [OAR 581-015-0101].
(b) [(6)] After the transfer of rights to an adult student under OAR 581-015-2325 [OAR 581-015-0101] , the school district must [shall] provide written notice of meetings to the adult student and parent, if the parent can be reasonably located. A parent receiving notice of a [an IEP] meeting under this subsection is not entitled to attend the meeting unless invited by the adult student or by the school district.
Stat. Auth.: ORS 343.041 & ORS 343.055 34 CFR 300.500; 34 CFR 300.327; 34 CFR 300.501(b)
Stats. Implemented: ORS 343.164
Hist.: ODE 17-1999, f. & cert. ef. 9-24-99; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0067 amended and renumbered OAR 581-015-2195
Additional Parent [and Adult Student] Participation Requirements for IEP and Placement Meetings  
(1) Parent Participation: School districts must [shall] take steps to ensure that one or both of the parents of a child with a disability are present at each IEP or placement meeting or are afforded the opportunity to participate, including:
(a) Notifying parents of the meeting early enough to ensure that they will have an opportunity to attend; and
(b) Scheduling the meeting at a mutually agreed on time and place.
(2) Other Methods to Ensure Parent Participation: If neither parent can attend, the school district must [shall] use other methods to ensure [ insure] parent participation, including, but not limited to, individual or conference phone calls or home visits.
(3) Conducting an IEP/Placement Meeting without a Parent in Attendance: An IEP or placement meeting may be conducted without a parent in attendance if the school district is unable to convince the parents that they should attend.
(a) If the school district proceeds with an IEP meeting without a parent, the district must have a record of its attempts to arrange a mutually agreed on time and place such as:
(A) Detailed records of telephone calls made or attempted and the results of those calls;
(B) Copies of correspondence sent to the parents and any responses received; and
(C) Detailed records of visits made to the parent's home or place of employment and the results of those visits.
(b) The Department considers school district attempts to convince parents to attend sufficient if the school district:
(A) Communicates directly with the parent and arranges a mutually agreeable time and place, and sends written notice required under OAR 581-015-0063(2), to confirm this arrangement; or 
(B) Sends written notice required under OAR 581-015-0063(2), proposing a time and place for the meeting and states in the notice that the parent may request a different time and place, and confirms that the parent received the notice.
(c) "Sufficient attempts" may all occur before the scheduled IEP or placement meeting, and do not require the scheduling of multiple agreed-upon meetings unless the team believes this would be in the best interest of the child.  
(5) Considering Transition: If a purpose of the meeting is to consider postsecondary goals and transition services [or transition services needs] for a student, the written notice required by OAR 581-015-2190(2) must [OAR 581-015-0063(2) shall] also:
(a) Indicate this purpose;
(b) Indicate that the school district will invite the student; and
(c) [If considering transition services] Identify  [identify] any other agency that will be invited to send a representative in accordance with OAR 581-015-2210(2)(b)..
(6) The school district must [shall] give the parent a copy of the IEP [individualized education program] at no cost to the parent.  If the parent does not attend the IEP meeting, the school district must [shall] ensure that a copy is provided to the parent.  

(7) The right to parent participation under this rule transfers to an adult student under OAR 581-015-0101.  
(7) When conducting IEP team meetings and placement meetings, the parent of a child with a disability and a school district may agree to use alternative means of meeting participation, such as video conferences and conference calls.  
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055 34 CFR 300.322, 300.500; 34 CFR 300.327; 34 CFR 300.328; 34 CFR 300.501(c)
Stats. Implemented: ORS 343.045 & ORS 343.155
Hist.: 1EB 269, f. & ef. 12-22-77; EB 9-1993, f. & cert. ef. 3-25-93; EB 11-1995, f. & cert. ef. 5-25-95; ODE 17-1999, f. & cert. ef. 9-24-99; ODE 2-2003, f. & cert. ef. 3-10-03
Individualized Education Program (IEP)

OAR 581-015-0068 amended and renumbered 581-015-2200
Content of IEP
(1) The individualized education program (IEP) must [shall ]include:
(a) A statement of the child's present levels of academic achievement and functional [educational] performance, including how the child's disability affects the child's involvement and progress in the general education curriculum.  
(b) A statement of measurable annual goals, including academic and functional goals (and, for children with disabilities who take alternate assessments aligned to alternate achievement standards, a description of short-term objectives) designed [short-term objectives related] to:  
(A) Meet[ing] the child's needs that result from the child's disability to enable the child to be involved in and make progress in the general education curriculum, and
(B) Meet[ing] each of the child's other educational needs that result from the child's disability.  
(c) A description of how the child’s progress toward meeting the annual goals will be measured and when periodic reports on the progress the child is making toward meeting the annual goals (such as through the use of quarterly or other periodic reports, concurrent with the issuance of report cards) will be provided;  

(d) [(c)] A statement of the specific special education and related services and supplementary aids and services, based on peer-reviewed research to the extent practicable, to be provided to the child, or on behalf of the child, and a statement of the program modifications or supports for school personnel that will be provided for the child:  
(A) To advance appropriately toward attaining the annual goals;
(B) To be involved and progress in the general education curriculum and to participate in extracurricular and other nonacademic activities; and  
(C) To be educated and participate with other children with disabilities and non-disabled children;
(e) [(d)] The projected dates for initiation of services and modifications and the anticipated frequency, amount, location and duration of the services and modifications described in subsection (1)(d) [(1)(c)]  of this rule.
(f) [(e)] An explanation of the extent, if any, to which the child will not participate with non-disabled children in the regular class and activities described in subsection (1)(d) [(1)(c)] of this rule. 
(g) [(f)] A statement of any individual appropriate [modifications and] accommodations that are necessary to measure the academic achievement and functional performance of the child on [in the administration of] State and [or] district-wide assessments of student achievement [, including extended and juried assessments,] that are needed for the child to participate in the assessment.  
(A) A child may [shall] not be exempt from participation in State or district-wide assessment, including extended and juried assessments, because of a disability, unless the parent has requested an exemption under OAR 581-022-0612.
(B) If the IEP team determines that the child [will not participate] must take an alternate assessment in any area instead of a regular [in a general] State or [or] district-wide assessment [of student achievement or part of an assessment)], a statement of why the child cannot participate in the regular assessment, [that assessment is not appropriate for the child] and why the alternate assessment selected is appropriate for the child.  [how the child will be assessed.]  
[(C) For the purposes of subsection (f):
(i) “General assessment" means assessment that results in standard scoring, including the administration of at or above level benchmark testing, with or without accommodations, and/or juried assessment.

(ii) "Modification" means substantial changes in what a student is expected to learn and/or demonstrate, The changes are made to provide a student opportunities to participate meaningfully and productively in learning experiences and environments. They include] changes in instructional level, content, and performance criteria.
(iii) "Accommodation" means an alteration in how a test is presented to or responded to by the person tested; it includes a variety of alterations in presentation format, response format, setting which the test is taken, timing or scheduling. The alterations do not substantially change level, content or performance criteria.  The changes are made in order to provide a student equal access to learning and equal opportunity to demonstrate what is known.]  
(g) A statement of:
(A) How the child's progress toward the annual goals will be measured; and
(B) How the child's parents will be regularly informed, at least as often as parents are informed of their non-disabled children's progress, of:
(i) Their child's progress toward the annual goals; and
(ii) The extent to which that progress is sufficient to enable the child to achieve the goals by the annual IEP review date.]  
(2) For the purposes of transition, the IEP must [shall] include: 

(a) Beginning not later than the first IEP to be in effect when the child turns 16, [For each student with a disability beginning at age 14] or younger, if determined appropriate by the IEP team[)], and updated annually thereafter, the IEP must include: [a statement of the transition service needs of the student under the applicable components of the student's IEP that focuses on the student's courses of study;]

(A) Appropriate measurable postsecondary goals based upon age appropriate transition assessments related to training, education, employment, and where appropriate, independent living skills; and

(B) The transition services (including courses of study) needed to assist the child in reaching those goals.

[(b) For each student beginning at age 16 (or younger, if determined appropriate by the IEP team), a statement of needed transition services for the student, including, if appropriate, a statement of the interagency responsibilities or any needed linkages; and]
(b) [(c)] Beginning at least one year before a student reaches age 18, or when the district obtains actual knowledge that within one year the student will marry or become emancipated before [prior to] age 18, a statement that the district has informed the student that procedural rights will transfer to the student upon age 18, marriage or emancipation, whichever [which ever] occurs first.  
Stat. Auth.: ORS 343.045, ORS 343.055 & ORS 343.195 34 CFR 300.320; 
Stats. Implemented: ORS 343.045 & ORS 343.155
Hist.: 1EB 269, f. & ef. 12-22-77; EB 9-1993, f. & cert. ef. 3-25-93; ODE 32-1999, f. 12-13-99, cert. ef. 12-14-99; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0568 amended and renumbered 581-015-2205
IEP Team Considerations and Special Factors
(1) In developing, reviewing and revising the child's IEP, the IEP team must [shall] consider:
(a) The strengths of the child; 

(b) The [ and the] concerns of the parents for enhancing the education of their child;
(c) [(b)] The results of the initial or most recent evaluation of the child; and 
[(c) As appropriate, the results of the child's performance on any general state or district-wide assessment programs; ] 
(d) the academic, developmental, and functional needs of the child.
(2) In developing, reviewing and revising the child's IEP, the IEP team must [shall] consider the following special factors:
(a) The communication needs of the child; and
(b) Whether the child needs [requires] assistive technology devices and services. 
(3) In developing, reviewing and revising the IEP of children described below, the IEP team must [shall] consider the following additional special factors:
(a) For a child whose behavior impedes the child’s [his or her] learning or that of others, consider the use of [strategies,] positive behavioral interventions [,] and supports, and other strategies to address that behavior;  
(b) For a child with limited English proficiency, consider the language needs of the child as those needs relate to the child's IEP;
(c) For a child who is blind or visually impaired, provide for instruction in Braille and the use of Braille unless the IEP team determines, after an evaluation of the child's reading and writing skills, needs, and appropriate reading and writing media (including an evaluation of the child's future needs for instruction in Braille or the use of Braille), that instruction in Braille or the use of Braille is not appropriate for the child; and
(d) For a child who is deaf or hard of hearing, consider the child's language and communication needs, opportunities for direct communication with peers and professional personnel in the child's language and communication mode, academic level, and full range of needs, including opportunities for direct instruction in the child's language and communication mode.
(4) If, in considering these special factors, the IEP team determines that a child needs a particular device or service (including an intervention, accommodation, or other program modification) for the child to receive free appropriate public education, the IEP team must [shall] include a statement to that effect in the child's IEP.
(5) Nothing in OAR 581-015-2200 [OAR 581-015-0068] or this rule may [shall] be construed to require the IEP team to include information under one component of a child's IEP that is already contained under another component of the child's IEP.
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.155; 34 CFR 300.320; 34 CFR 300.324(a)(1) & (2), (b)(2)
Stats. Implemented: ORS 343.045 & ORS 343.155
Hist.: ODE 32-1999, f. 12-13-99, cert. ef. 12-14-99; ODE 2-2003, f. & cert. ef. 3-10-03
OAR 581-015-0066 amended, renamed and renumbered 581-015-2210
IEP Team [Participants in Meetings]
(1) School districts must [ shall] ensure that the [each] IEP Team for each child with a disability [meeting] includes the following participants:  
(a) One or both of the child's parents, except as provided in OAR 581-015-2195 [OAR 581-015-0067];
(b) The child where appropriate;
(c) At least one regular education teacher of the child, if the child is or may be participating in the regular education environment, consistent with section (4)[(3)] of this rule; 
(d) At least one special education teacher of the child or, if appropriate, at least one special education provider of the child;  
(e) A representative of the school district, who may also be another member of the team, who is:
(A) Qualified to provide, or supervise the provision of, specially designed instruction; [special education];
(B) Knowledgeable about the general education curriculum; 
(C) Knowledgeable about district resources; and
(D) Authorized to commit district resources and ensure that services set out in the IEP will be provided.
(f) An individual [, who may also be another member of the team, who is knowledgeable about the child's disability and] who can interpret the instructional implications of the evaluation results[,] (who may also be another member of the team);  

(g) Other individuals, including related services personnel as appropriate, invited by:
(A) The parent, whom the parent determines to have knowledge or special expertise regarding the child; or
(B) The school district, whom the school district determines to have knowledge or special expertise regarding the child; and

(h) Transition services participants, as described in section (2) of this rule.
(2) [Transition services participants shall be as follows] If a purpose of the meeting will be the consideration of the postsecondary goals for the student and the transition services needed to assist the student in reaching those goals::
(a) [If a purpose of the meeting is the consideration of transition for a student, the] The school district must [shall] invite the student. If the student does not attend the meeting, the school district must [shall] take other steps to ensure that the student's preferences and interests are considered.
(b) [If a purpose of the meeting is the consideration of transition services for a student, ] To the extent appropriate, with consent of the parents or adult student, the school district must [shall also] invite a representative of any [other] participating agency that is likely to be responsible for providing or paying for transition services. [If an agency invited to send a representative to a meeting does not do so, the school district shall take other steps to obtain the participation of the other agency in the planning of any transition services.]

(3) IEP team attendance:

(a) A member of the IEP team described in subsection (1)(c) through (1)(f) is not required to attend an IEP meeting, in whole or in part, if the parent of a child with a disability and the school district agree in writing that the attendance of the member is not necessary because the member’s area of the curriculum or related services is not being modified or discussed at the meeting.  
(b) A member of the IEP team described in subsection (1)(c) through (1)(f) may be excused from attending an IEP meeting, in whole or in part, when the meeting involves a modification to or discussion of the member’s area of curriculum or related services, if:

(A) The parent and school district consent in writing to the excusal; and

(B) The member submits, in writing to the parent and the IEP team, input into the development of the IEP before the meeting. 

(4) [(3)] The regular education teacher of the child must [shall] participate as a member of the IEP team, to the extent appropriate, in the development, review, and revision of the child's IEP, including assisting in the determination of:  
[(a) Necessary modifications to the general curriculum in the regular classroom and participation in the regular education environment;]  
(a) [(b)] Supplementary aids and services, program modifications and [or] supports for school personnel that will be provided for the child; and
(b) [(c)] Appropriate positive behavioral interventions and supports, and other strategies for the child.
[(4) For the purposes of section (3) of this rule, "to the extent appropriate" means:
(a) For those portions of the child's IEP that regular education teachers may be responsible for implementing; or
(b) When the regular education teacher's knowledge about the student or about the general education curriculum is necessary for IEP team decision-making.]

Stat. Auth.: ORS 343.041, ORS 343.045, ORS 343.055, CFR 300.344, [CFR 300.346(d) & Federal Register 12477, 12583] 34 CFR 300.321; 34 CFR 300.324(a)(3) &(b)(3)
Stats. Implemented: ORS 343.045 & ORS 343.155
Hist.: 1EB 269, f. & ef. 12-22-77; EB 9-1993, f. & cert. ef. 3-25-93; ODE 32-1999, f. 12-13-99, cert. ef. 12-14-99; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0703 amended, renamed and renumbered 581-015-2215
[State IEP Forms] Oregon Standard IEP
[(1)The Department shall develop and revise, as appropriate, a standard form for the development, review and revision of an individualized education program.
(2)The Department shall periodically distribute the standard form to all school districts.]
(1) [(3)] Each school district must [shall] use the Oregon Standard IEP form in the development, review and revision of all IEPs [developed on or after September 7, 2000], unless an alternate form is approved under subsection (4).  [OAR 581-015-0704.]

(2) A school district may use an alternate form in the development, review and revision of IEPs if the Department approves the alternate form. 
(3) Criteria for approval.  The criteria for approval of alternate forms includes, but is not limited to: 
(a) Whether the alternate form meets the requirements for the contents of an IEP under OARs 581-015-2200, 581-015-2205, 581-015-2330, and 581-015-2065; and
(b) Whether use of the alternate form will reduce unnecessary or confusing paperwork. 
(4) Approval process.  

(a) Within 10 days of the established date of submission of the alternate form for approval, the Department will decide:
(A) Whether the alternate form is approved or disapproved; and 
(B) Any conditions that apply to the use of the alternate form. 
(b) A school district may ask for a reconsideration of the decision within 30 days of receiving the Department's decision in subsection (3). The Department will issue a written response to the district of the reconsideration within 30 days of receiving the request. 
(c) If a school district changes or modifies the approved alternate form, the district must submit the form for approval before its use. 
(d) The decisions of the Department under this rule are final. 
Stat. Auth.: ORS 343.155 - ORS 343.183
Stats. Implemented: ORS 343.155 - ORS 343.183
Hist.: ODE 17-2000, f. & cert. ef. 5-23-00
[581-015-0704  
Approval of Alternate IEP Forms
(1) A school district may use an alternate form in the development, review and revision of IEPs if the Department approves the alternate form. 
(2) The Department shall develop criteria for approval of submitted alternate forms. These criteria shall include, but not be limited to: 
(a) Whether the alternate form meets the requirements for the contents of an IEP under OARs 581-015-0066, 581-015-0068, 581-015-0102, 581-015-0568 and 581-015-0605; and
(b) Whether use of the alternate form will reduce unnecessary or confusing paperwork. 
(3) The Department may establish dates for submission of the alternate form for approval. 
(4) Within 10 days of the established date of submission of the alternate form for approval, the Department shall decide; 
(a) Whether the alternate form is approved or disapproved; and 
(b) Any conditions that apply to the use of the alternate form. 
(5) The school district may ask for a reconsideration of the decision within 30 days of receiving the Department's decision in subsection (4). The Department will issue a written response to the district of the reconsideration within 30 days of receiving the request. 
(6) If the school district changes or modifies the approved alternate form they must submit the form for approval prior to its use. 
(7) The decisions of the Department shall be final. 
Stat. Auth.: ORS 343.155 - ORS 343.183
Stats. Implemented: ORS 343.155 - ORS 343.183
Hist.: ODE 17-2000, f. & cert. ef. 5-23-00; ODE 6-2003, f. 4-29-03, cert. ef. 4-30-03]
581-015-0065 amended, renamed and renumbered 581-015-2220
[IEP Meetings and Timelines]  When IEPs must be in effect
(1) General:  

(a) At the beginning of each school year, a school district must have in effect an IEP for each child with a disability within the district’s jurisdiction.

(b)  School districts must provide special education and related services to a child with a disability in accordance with an IEP.  
(2) [(1)] Initial IEPs:  

(a) A school district must [shall] conduct a meeting to develop an initial IEP within 30 calendar days of a determination that the child needs special education.

(B) As soon as possible following development of the IEP, special education and related services must be made available to the child in accordance with the child’s IEP.

(3) Accessibility of IEPs.  Each school district must:
(a) Ensure that the IEP is accessible to each regular education teacher, special education teacher, related service provider and other service provider who is responsible for its implementation; and
(b) Inform each teacher and provider described in (3)(a) of his or her specific responsibilities for implementing the child's IEP and the specific accommodations, modifications and supports that must be provided for or on behalf of the child in accordance with the IEP.
[(2) A school district shall initiate and conduct meetings to review and revise as appropriate each child's IEP periodically but at least once every 365 days:
(a) To determine whether the annual goals for the child are being achieved; and
(b) To revise the IEP as appropriate to address:
(A) Any lack of expected progress toward the annual goals described in OAR 581-015-0068, and in the general curriculum, if appropriate; 
(B) The results of any reevaluation conducted under OAR 581-015-0074;
(C) Existing information about the child provided to, or by, the parents;
(D) The child's anticipated needs; or
(E) Other matters.
(3) A school district shall conduct an IEP meeting more frequently than annually if it believes that a change in the IEP may be necessary to ensure the provision of a free appropriate public education to the child.  
(4) A parent may request a meeting at any time to review or revise the IEP if the parent believes that:
(a) The school district has not made a good faith effort to implement the IEP;
(b) The IEP is not effective for the child; or
(c) There is another reason for review.
(5) In response to a parent request for an IEP meeting, the school district shall:
(a) Hold an IEP meeting within a reasonable time; or
(b) Provide the parent with prior written notice of the district's refusal to hold an IEP meeting under OAR 581-015-0075.]  
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055; 34 CFR 300.323; 34 CFR 300.324
Stats. Implemented: ORS 343.045 & ORS 343.155
Hist.: 1EB 269, f. & ef. 12-22-77; EB 11-1995, f. & cert. ef. 5-25-95; ODE 32-1999, f. 12-13-99, cert. ef. 12-14-99
OAR 581-015-2225 (NEW)

Review and Revision of IEPs

(1) Annual review:  Each school district must ensure that the IEP Team reviews the child’s IEP periodically, but at least once every 365 days, to:

(a) Determine whether the annual goals for the child are being achieved; and  

(b) Revise the IEP, as appropriate, to address:

(A) Any lack of expected progress toward the annual goals described in OAR 581-015-2200 and in the general education curriculum, if appropriate; 
(B) The results of any reevaluation conducted under OAR 581-015-2105;
(C) Information about the child provided to, or by, the parents;
(D) The child's anticipated needs; or
(E) Other matters.
(2) Agreement to amend or modify IEP
(a) In making changes to a child’s IEP between annual IEP Team meetings, the parent of a child with a disability and the school district may agree not to hold an IEP Team meeting to make these changes, and instead may develop a written document to amend or modify the child’s current IEP.

(b) If changes are made to the child’s IEP in accordance with subsection (1), the district must ensure that the child’s IEP team is informed of these changes.  

(3) Amendments to IEP
(a) Changes to the IEP may be made either by the entire IEP team at an IEP team meeting, or as provided in subsection (2) by amending the IEP rather than by redrafting the entire IEP.

(b) Upon request, the parent must be provided with a revised copy of the IEP with the amendments incorporated.

Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.155; 34 CFR 300.324(a)(4), (a)(5), (a)(6), (b)(1)
Stats. Implemented: ORS 343.045 & ORS 343.155
Hist.: 

OAR 581-015-2230 (NEW)

Transfer Students

(1) IEPs for children who transfer school districts in state:

(a) If a child with a disability (who had an IEP that was in effect in a previous school district in Oregon) transfers to a new district in Oregon, and enrolls in a new school within the same school year, the new school district (in consultation with the child’s parents) must provide a free appropriate public education to the child (including services comparable to those described in the child’s IEP from the previous district), until the new district either:

(A) Adopts the child’s IEP from the previous school district; or

(B) Develops, adopts and implements a new IEP for the child.

(2) IEPs for children who transfer from another state:

(a) If a child with a disability (who had an IEP that was in effect in a previous school district in another state) transfers to a new district in Oregon, and enrolls in a new school within the same school year, the new school district (in consultation with the child’s parents) must provide a free appropriate public education to the child (including services comparable to those described in the child’s IEP from the previous district), until the new district either:

(A) Conducts an initial evaluation (if determined necessary by the new district); and

(B) Develops, adopts and implements a new IEP, if appropriate, that meets applicable requirements.

Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055; 34 CFR 300.323
Stats. Implemented: ORS 343.045 & ORS 343.155
Hist.: 
[581-015-0064 
Effective Dates of Individualized Education Program
(1) An IEP shall:
(a) Be written before special education is provided to a child;
(b) Be implemented as soon as possible following the meetings held under OAR 581-015-0065; and
(c) Be in effect at the beginning of each school year.
[(2) The school district shall:
(a) Ensure that the IEP is accessible to each regular education teacher, special education teacher, related service provider and other service provider who is responsible for its implementation; and
(b) Inform each teacher and provider described in (2)(a) of his or her specific responsibilities for implementing the child's IEP and the specific accommodations, modifications and supports that must be provided for or on behalf of the child in accordance with the IEP.]  
[(3) School districts:
(a) Shall provide special education and related services to a child with a disability in accordance with an IEP; and  
(b) Make a good faith effort to assist the child to achieve the goals and short-term objectives listed in the IEP. However, no school district, teacher or other person shall be held accountable if, despite good faith implementation, a child does not achieve the growth projected in the annual goals and short-term objectives.
(4) Nothing in this rule limits a parent's right to ask for revisions of the child's IEP or to invoke due process procedures. ] 

Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.155
Stats. Implemented: ORS 343.045 & ORS 343.155
Hist.: 1EB 269, f. & ef. 12-22-77; EB 11-1995, f. & cert. ef. 5-25-95; ODE 32-1999, f. 12-13-99, cert. ef. 12-14-99
581-015-0070 
School District and Participating Agency Responsibilities for Transition Services
(1) If a participating agency, other than the school district, fails to provide agreed-upon transition services described [contained] in the IEP of a student with a disability, the school district [responsible for the student's education] must [shall], as soon as possible, initiate an IEP meeting to identify alternative strategies to meet the transition objectives for the student set out in the IEP and, if appropriate [necessary], to revise the student's IEP.  
(2) Nothing in this part relieves any participating agency, including a state vocational rehabilitation agency, of the responsibility to provide or pay for any transition service that the agency would otherwise provide to students with disabilities who meet the eligibility criteria of that agency.
Stat. Auth.: ORS 343.045, ORS 343.055 & ORS 343.195; 34 CFR 300.324©
Stats. Implemented: ORS 343.045, ORS 343.155 & ORS 343.195
Hist.: EB 9-1993, f. & cert. ef. 3-25-93; ODE 32-1999, f. 12-13-99, cert. ef. 12-14-99

PLACEMENTS AND LEAST RESTRICTIVE ENVIRONMENT

581-015-0059 amended and renumbered 581-015-2240
Requirement for Least Restrictive Environment
School districts must [shall] ensure that:

(1) To the maximum extent appropriate, children with disabilities, including children in public or private institutions or other care facilities, are educated with children who are not disabled; and

(2) Special classes, separate schooling or other removal of children with disabilities from the regular educational environment occurs only if the nature or severity of the disability is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.

Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055, 34 CFR 300.114
Stats. Implemented: ORS 343.045 & ORS 343.155
Hist.: 1EB 269, f. & ef. 12-22-77; EB 11-1995, f. & cert. ef. 5-25-95; ODE 2-2003, f. & cert. ef. 3-10-03

581-015-0060 amended and renumbered 581-015-2245
Alternative Placements and Supplementary Aids and Services
School districts must [shall] ensure that a continuum of alternative placements is available to meet the needs of children with disabilities for special education and related services. The continuum must [shall]:

(1) Include as alternative placements, instruction in regular classes, special classes, special schools, home instruction and instruction in hospitals and institutions; and

(2) Make provision for supplementary aids and services (such as resource room or itinerant instruction) to be provided in conjunction with regular class placement.

Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055, 34 CFR 300.115
Stats. Implemented: ORS 343.045 & ORS 343.155
Hist.: 1EB 269, f. & ef. 12-22-77; EB 11-1995; f. & cert. ef. 5-25-95; ODE 31-1999, f. 12-13-99, cert. ef. 12-14-99

581-015-0061 amended and renumbered 581-015-2250
Placement of the Child 
School districts must [shall] ensure that:

(1) The educational placement of a child with a disability:

(a) Is determined by a group of persons, including the parents, and other persons knowledgeable about the child, the meaning of the evaluation data, and the placement options;

(b) Is made in conformity with the Least Restrictive Environment (LRE) provisions of OAR 581-015-2240 to 581-015-2255.  [OAR 581-015-0059 to 581-015-0062.]

(c) Is based on the child's current IEP;

(d) Is determined at least once every 365 days; and

(e) Is as close as possible to the child's home;

(2) The alternative placements under OAR 581-015-2245 [OAR 581-015-0060] are available to the extent necessary to implement the IEP [individualized education program] for each child with a disability;

(3) Unless the child's IEP requires some other arrangement, the child is educated in the school that he or she would attend if not disabled;

(4) In selecting the least restrictive environment, consideration is given to any potential harmful effect on the child or on the quality of services which he or she needs; and

(5) A child with a disability is not removed from education in age-appropriate regular classrooms solely because of needed modifications in the general curriculum.

Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055, 34 CFR 300.116; 34 CFR 300.327
Stats. Implemented: ORS 343.045 & ORS 343.155
Hist.: 1EB 269, f. & ef. 12-22-77; EB 11-1995, f. & cert. ef. 5-25-95; ODE 31-1999, f. 12-13-99, cert. ef. 12-14-99; ODE 2-2003, f. & cert. ef. 3-10-03

OAR 581-015-2255 (NEW)

Nonacademic settings

(1) In providing or arranging for the provision of nonacademic and extracurricular services and activities, including meals, recess periods, and the services and activities described in OAR 581-015-2070, each school district must ensure that each child with a disability participates with nondisabled children in the extracurricular services and activities to the maximum extent appropriate to the needs of that child. 

(2) School districts must ensure that each child with a disability has the supplementary aids and services determined by the child’s IEP Team to be appropriate and necessary for the child to participate in nonacademic settings.

Authority:  34 CFR 300.117
CHILDREN IN PRIVATE SCHOOLS PLACED BY A PUBLIC AGENCY

581-015-0710 amended and renumbered OAR 581-015-2260
Rights of Children with Disabilities in Private Schools Placed or Referred by Public Agencies
Each public agency must [shall] ensure that a child with a disability who is placed in or referred to a private preschool, school or facility by the public agency as a means of providing early intervention/early childhood special education (EI/ECSE) or special education and related services:
(1) Is provided EI/ECSE [EI, ECSE] or special education and related services in conformance with an IEP or IFSP, and at no cost to the parents;
(2) Is provided an education that meets the standards that apply to education provided by the public agency (except that private school teachers do not need to be highly qualified special education teachers); and
(3) Has all of the rights of a child with a disability who is served by the public agency.
Stat. Auth.: ORS 343.055 & ORS 343.157; 34 CFR 300.148
Stats. Implemented: ORS 343.055
Hist.: ODE 18-2000, f. & cert. ef. 5-23-00

581-015-0141 amended and renumbered, and renamed OAR 581-015-2265
Obligations of Public Agencies that Contract with Approved Private Schools [for EI/ECSE Services ]  
(1) For the purposes of this rule, "public agency" means school districts and other public agencies that contract to provide EI/ECSE or special education. Public agencies may contract with private schools or preschools that are approved by the Department as contractors for EI/ECSE or special education pursuant to OAR 581-015-2270 through 581-015-2280. [OAR 581-015-0126 and 581-015-0131].
(2) For a child birth through age 21, the public agency must [shall] fulfill all federal and state requirements relating to the evaluation, IFSP or IEP [individualized family service plan or individualized education program] development, and placement when determining whether the child shall be placed in an approved private preschool [school] for EI/ECSE services. For children ages 3 through 21, the public agency also must [shall] determine whether placement in an approved private school or preschool constitutes a free appropriate public education in the least restrictive environment for each child. 
(3) A public agency that proposes to place a child with a disability in an approved private school or preschool must [shall] ensure that: 
(a) The school-aged child is a resident of the school district under Oregon law;[or 

(b) The public agency is under contract to provide early intervention or early childhood special education for children age birth through eligibility for entry into kindergarten;]  and 
(b)[ (c)] The child is eligible to receive EI/ECSE or special education services. 
(4) Before the public agency places a child with a disability in an approved private school or preschool: 
(a) The public agency must (shall) initiate and conduct a meeting to develop an IFSP [individualized family service plan] or IEP [individualized education program] meeting.  

(b) The public agency must ensure that [includes] a representative of the approved private school or preschool attends the meeting. [and at which an individualized family service plan or individualized education program is developed based upon the needs of the child. ]
(c) [(b)) If a representative of the approved private school or preschool  is unable to attend the [individualized family service plan or individualized education program] meeting, the public agency must (shall) use other methods to ensure participation including, but not limited to, individual or conference telephone calls, or individual meetings. 
(5) After a public agency initially places a child in an approved private school or preschool, any subsequent meetings to review or revise the child’s IFSP or IEP are [an individualized family service plan or individualized education program shall be] the responsibility of the public agency. 
(6) The public agency may request by written agreement that the approved private school or preschool  initiate and conduct IFSP or IEP [ individualized family service plan or individualized education program] meetings.  [ to review and revise an individualized family service plan or individualized education program.] If the approved private school or preschool initiates and conducts these meetings at the request of the public agency, the public agency must [shall] ensure that the parents and a representative of the public agency: 
(a) Are involved in any decision about the child's IFSP or IEP [individualized family service plan or individualized education program]; and 
(b) Agree to any proposed changes in the program before those changes are implemented. 
(7) The public agency must [shall] conduct the meeting pursuant to OAR 581-015-2250 or, for ECSE, OAR 581-015-2845, [OAR 581-015-0061] to determine the annual educational placement of a child. 
(8) The public agency placing a child age 3 through 21 in an approved private school or preschool must [shall] ensure that the child and the child's parents receive all the rights and protections as required for children with disabilities served by public agencies as set forth in federal law and in OAR chapter 581, division 015. 
(9) The school district where the child resides must [shall] ensure that transportation is provided to and from the approved private school or preschool. 
Stat. Auth.: ORS 343.041 & ORS 343.055; 34 CFR 300.325 
Stats. Implemented: ORS 343.041 & ORS 343.221
Hist.: 1EB 40-1978, f. & ef. 10-5-78; EB 18-1994, f. & cert. ef. 12-15-94; ODE 16-2000, f. & cert. ef. 5-23-00; ODE 6-2003, f. 4-29-03, cert. ef. 4-30-03

PRIVATE SCHOOL APPROVAL

581-015-0126 amended, renamed, and renumbered 581-015-2270

Standards for Approval of Private Schools for School-age Children   [as Contractors with Public Agencies For Early Intervention, Early Childhood Special Education, or Special Education Services]
(1) Applicability:

(a) This rule applies to private schools that intend to provide special education and related services to school-age children with disabilities who are placed in the school by a school district.  

(b) This rule does not apply to educational programs operated by public agencies at treatment centers under OAR 581-015-2570.

(c) This rule does not apply to private alternative schools registered under OAR 581-021-0072 if the contracting school district is providing the special education and related services in the student’s IEP.  

(2) [(1)] Requirement for approval:  Private schools that intend to provide [early intervention (EI), early childhood special education (ECSE) or] special education under a written agreement with a school district must [public agency, shall] submit an application for initial approval and an annual application [apply] for renewal [annually] to the Department ['s Office of Special Education]for approval,] on a form provided by the Department in accordance with this rule.
(3) [(2)] Initial approval:  The [annual] application for initial approval must [shall] include: 
(a) Documentation [documentation] that the private school meets the following requirements: 

(A) [(a)] The applicable fire codes of the local or state fire marshal, including an annual inspection and documentation of correction of any violations; 

(B) [(b)] Facility occupancy and use standards set forth by the appropriate local building inspectors; 

(C) [(c)] Health standards of the county health department (including annual inspection and correction of any violations for environmental health, food service, and communicable disease); and 

[(d) The requirements set by: ]
(D) [(A)] OAR 581-022-1420 Emergency Plans and Safety Programs [(emergency plans and safety programs)]; 

(E) [(B)] If the private school acquired or leased a building after October 12, 1988, a copy of the Asbestos Management Plan in accordance with OAR 581-022-1430 [(asbestos management plans)]; and 
(F) [(C)] OAR 581-022-1440 Infectious Diseases including Acquired Immune Deficiency Syndrome (AIDS), Human Immunodeficiency Virus (HIV), and Hepatitis B and C [(infectious diseases]). 

[(D) In place of requirements (A), (B), and (C) above, private schools providing EI/ECSE services only may submit documentation that the private school meets the safety requirements set by the Child Care Division of the Oregon Department of Employment. ]

(b) [(e) Documentation that the [The]  private school:

(A) [shall maintain] Has in effect commercial general liability insurance with policy limits of at least $500,000 per school site. 

(i) The private school must [shall ] provide the Department with the name of the insurance company, the number of the insurance policy, the policy limits covered by the policy, and the effective term of the policy. 

(ii) If policy will expire during the approval year, the private school must submit documentation to the Department before the expiration date to maintain approval status.

(B) Has procedures in place regarding staff hiring and evaluation that require: 

(i) The careful checking of personal and professional references for all potential employees; 

(ii) Criminal background checks in compliance with ORS 181.539, 326.603, 326.607 and 342.232 for all potential employees; and

(iii) A regular schedule of staff evaluations of the competencies of all employees to work with children.
(C) Has a policy of nondiscrimination; 

(D) Provides hours of instruction that meet state standards; 

(E) Grants credit toward high school graduation consistent with OAR 581-022-1130 Diploma Requirements and 581-022-1350(2) and (3) Alternative Education Programs, or, if appropriate, an alternate document of completion as permitted under ORS 343.295.

(c) [(3)] The annual application shall include assurances, ] Assurances [, on a form provided by the Department, ] that the private school: 
(A) [(a)] Uses curriculum content, teaching practices and equipment [management practices] that do not violate the constitutional prohibition on religious entanglement; 

(B) [(b)] Implements the [EI/ECSE or] special education services as described in each child's [individualized family service plan or] individualized education program in accordance with the contract between the private school and the placing school district; 

[(c) Has procedures in place regarding staff hiring and evaluation that require: 

(A) The careful checking of personal and professional references for all potential employees; 

(B) Criminal background checks in compliance with ORS 181.539, 326.603, 326.607 and 342.232 for all potential employees; 

(C) A regular schedule of staff evaluations of the competencies of all employees to work with children; .

[(D) In place of requirements (A), (B) and (C) above, private schools providing EI/ECSE services only may follow the hiring and evaluation requirements set by the Child Care Division of the Oregon Department of Employment; ]

(C) [(d) ] Maintains the confidentiality of student records consistent with state and federal laws [the Family Educational Rights and Privacy Act, 34 CFR ¦ 99 et. seq. and Oregon Administrative Rules] relating to student records; 

[(e) Has a policy of nondiscrimination; ]
(D) [(f)] Notifies the Department and the contracting public agency of any written complaint it receives concerning the [EI/ECSE or] special education programs and services being provided; 

(E) [(g)] Notifies the contracting public agency of the need for any change in a child's educational program and does not make changes in a child's IEP [individualized education program or individualized family service plan, the EI/ECSE] or special education program or services, or placement, unless the contracting school district [public agency] consents to the changes; and 

(F) [(h)] Initiates and convenes IEP [individualized education program and individualized family service plan] meetings only when this assistance is requested by a written agreement with the contracting school district [public agency] in accordance with OAR 581-015-2265; 

(G) [(i)] Evaluates a child only when this assistance is requested by a written agreement with the contracting school district [public agency]

(j) [Provides licensed staff in compliance with either paragraphs (A) or (B) or both of this subsection: 

(A) EI/ECSE: For private schools providing EI/ECSE for children preschool children, at least one individual who is qualified to provide EI/ECSE and meets the requirements of OAR 581-015-1100(2) and (3) shall be available to serve the population of students described in the application; or ]
(H) [(B) School Age: For private schools providing special education for school age children, at] Has at least one individual qualified to provide special education and licensed according to rules established by the Teacher Standards and Practices Commission [shall be] available to serve the population of students described in the application.  Private schools may provide special education and related services to students with disabilities placed by public agencies by employing professionals who are licensed within their own specialties. Pursuant to OAR 584-036-0010, these personnel are not required to hold licensure from the Teacher Standards and Practices Commission. 

[(k) Provides hours of instruction that meet state standards; 

(l) Grants credit toward high school graduation consistent with OAR 581-022-1130 and 581-022-1350(2) and (3).
(I) [(m)] Ensures that students have the opportunity to participate in district-wide and state-wide assessments of student achievement; and 

(j) [(n) For school-age programs, meets] Meets the state curriculum standards set pursuant to OAR 581-022-1210. 

[(4) The annual application shall include a plan, on a form provided by the Department, describing the EI/ECSE or special education program for which the private school requests approval. The plan shall include the following elements: 

(a) A description of the population to be provided EI/ECSE or special education programs or services; and 

(b) A description of the specific EI/ECSE or special education programs or services that the private school provides. 

(5) This rule does not apply to public agencies providing educational programs at treatment centers under ORS 581-015-0044. 

(6) Private alternative schools registered under OAR 581-021-0072 do not need to be approved under this rule if the contracting school district is providing the special education and related services identified in the child's IEP. ]

(4) Renewal:  The annual application for renewal of approval must include:

(a) Documentation that the private school meets: 

(A) The requirements in subsection (3)(a)(A) and (3)(a)(C); 

(B) If remodeled since the previous approva, the requirement in subsection (3)(a)(B);

(b) Documentation that the private school has insurance in accordance with subsection (3)(b)(A);
(c) Assurances that the private school meets the requirements in subsection (3)(a) (D)-(F), (3)(b)(B) – (E); and (3)(c).
 [(5) This rule does not apply to public agencies providing educational programs at treatment centers under ORS 581-015-0044. 

(6) Private alternative schools registered under OAR 581-021-0072 do not need to be approved under this rule if the contracting school district is providing the special education and related services identified in the child's IEP. ]

Stat. Auth.: ORS 343.041 & 343.055 
Stats. Implemented: ORS 343.041 & 343.221 
Hist.: 1EB 28-1978, f. & ef. 7-20-78; EB 18-1994, f. & cert. ef. 12-15-94; ODE 18-2000, f. & cert. ef. 5-23-00; ODE 2-2003, f. & cert. ef. 3-10-03; ODE 1-2004, f. & cert. ef. 1-15-04; ODE 10-2004, f. & cert. ef. 8-4-04 

581-015-2275 (NEW)

Standards for Approval of Private Preschools 

(1) Applicability:

(a) This rule applies to private preschools that intend to provide a preschool setting, early intervention (EI) or early childhood special education (ECSE) and related services, in accordance with an individual family service plan IFSP to children with disabilities ages birth to five placed in the preschool by the contractor or subcontractor.

(b)
This rule does not apply to:

(A) Private preschools that include kindergarten (which must apply for approval under OAR 581-015-2265);
(B) Public agencies providing educational programs at treatment centers under OAR 581-015-0044; 

(C) Public programs including preschools operated by school districts. Oregon Head Start  Prekindergarten, Head Start, Migrant Seasonal Head Start, Tribal Head Start, Early Head Start, Migrant Education preschools, and Even Start Family Literacy programs.
(2) Requirement for approval:  
(a) Private preschools that intend to provide EI or ECSE and related services and/or a preschool setting under a written agreement with an EI/ECSE contractor or subcontractor must submit an application for initial approval and an annual application for renewal to the Department on a form provided by the Department, in accordance with this rule.  
(b) A current Department of Employment Child Care Division Certificate of Approval may be submitted in place of certain requirements as specified below, provided that:

(A)  The Certificate of Approval is maintained throughout the approval period; or
(B)
If the Certificate of Approval will expire during the approval term, the private school submits a new Certificate of Approval to the Department before the expiration date to maintain approved status.
(3) Initial approval:  

(a) The application for initial approval must include documentation that the private preschool meets the following requirements:
(A) The applicable fire codes of the local or state fire marshal, including an annual inspection and documentation of correction of any violations; 

(B) A copy of the initial facility occupancy and use standards set forth by the appropriate local building inspector.

(C) Health standards of the county health department (including annual inspection and correction of any violations for environmental health, food service, and communicable disease)

(D) The requirements set by OAR 581-022-1420 Emergency Plans and Safety Programs  

(E) Procedures for staff hiring and evaluation that require: 

(i) The careful checking of personal and professional references for all potential employees; 

(ii) Criminal background checks in compliance with ORS 181.539, 326.603, 326.607 and 342.232 for all potential employees and evidence that these have been completed; and

(iii) A regular schedule of staff evaluations of the competencies of all employees to work with children.
(b) The application for initial approval must also include the following:  

(A) Documentation that the private preschool has in effect commercial general liability insurance with policy limits of at least $500,000 per school site. 

(i) The private preschool must provide the Department with the name of the insurance company, the number of the insurance policy, the policy limits covered by the policy, and the effective term of the policy. 

(ii) If policy will expire during the approval year, the private school must submit documentation to the Department before the expiration date to maintain approval status.

(B) If the private school acquired or leased a building after October 12, 1988, a copy of the Asbestos Management Plan in accordance with 581-022-1430.
(C) The  private school’s policy of nondiscrimination; 

(c) The application for initial approval must include assurances that the private preschool:
(A) Has at least one individual who is qualified to provide EI/ECSE and meets the requirements of OAR 581-015-1100(2) and (3);
(B) Uses curriculum content, teaching practices and equipment that do not violate the constitutional prohibition on religious entanglement; 

(C) Implements each child’s IFSP in accordance with the private preschool’s written agreement with the EI/ECSE contractor or subcontractor responsible for the child’s placement;  

(D) Maintains the confidentiality of student records consistent with state and federal laws   relating to student records;

(E) Notifies the Department and the contracting EI/ECSE contractor or subcontractor of any written complaint it receives or the EI/ECSE programs and services being provided; 
(F) Notifies the contracting EI/ECSE contractor or subcontractor of the need for any change in a child's educational program and does not make changes in a child's IFSP, program, services, or placement, unless the contracting EI/ECSE contractor or subcontractor consents to the changes; and 

(G) Initiates and convenes the IFSP only when this assistance is requested by a written agreement with the contracting EI/ECSE contractor or subcontractor in accordance with OAR 581-015-2265;

(H) Evaluates a child only when this assistance is requested by a written agreement with the contracting EI/ECSE contractor or subcontractor; 

(I) Provides the opportunity for a child to participate in the Early Childhood assessment if this assistance is requested by a written agreement with the contracting EI/ECSE contractor or subcontractor.  
(d) A current Department of Employment Child Care Division Certificate of Approval may be submitted in place of the requirements in subsection (a).

(4) Renewal: The annual application for renewal of approval must include:
(a) Documentation that the private preschool:

(A) Meets the requirements in subsection (3)(a)(A) and (C);

(B) If remodeled since the previous approval, meets the requirement in (3)(a)(B); and

(C) Has insurance in effect in accordance with subsection (3)(b)(A); 

(b) Assurances that the private preschool meets the requirements in subsections (3)(a)(D)-(E), (3)(b)(B)-(C), and (3)(c).

(c) A current Department of Employment Child Care Division Certificate of Approval may be submitted in place of requirements in subsection (4)(a)(A)-(B). 

Stat. Auth.: ORS 343.041 & 343.055 
Stats. Implemented: ORS 343.041 & 343.221 
Hist.: 1EB 28-1978, f. & ef. 7-20-78; EB 18-1994, f. & cert. ef. 12-15-94; ODE 18-2000, f. & cert. ef. 5-23-00; ODE 2-2003, f. & cert. ef. 3-10-03; ODE 1-2004, f. & cert. ef. 1-15-04; ODE 10-2004, f. & cert. ef. 8-4-04 

581-015-0131 amended, renamed and renumbered OAR 581-015-2280
Process for Approval of Private School or Preschool as a Contractor with Public Agencies
(1) Initial approval:  A private school or private preschool applying for initial approval may submit an application to the Department [Department's Office of Special Education] at any time pursuant to OAR 581-015-2270 and 581-015-2275, respectively.   [OAR 581-015-0126]. The private school or preschool will [shall] be notified by the Department of its approval or denial as quickly as possible but no later than 45 [60] days after receipt of the completed application. The period of approval of the private school or preschool  receiving initial approval will [shall] be from the date of notification of approval by the Department until the 15th day of August.
(2) Renewal:  

(a) After a private school or preschool receives initial approval of an application, the private school or preschool must submit [subsequent] annual applications for renewal in accordance with OAR 581-015-2270 and 581-015-2275, respectively.  [may consist of amendments to the application originally approved or an assurance on a form provided by the Department that the private school is not making any changes to the approved application.]
(b) [(3)] The Department will begin accepting [shall accept] a private school's or preschool’s annual application for renewal on [the subsequent approval by] April 1 [May 1] of each year. The Department will [shall ] notify the private school or preschool of its decision to renew or deny renewal of approval within 45  [60 ] days of receipt of the completed application. The period of approval for a private school requesting renewal will [approval for the subsequent year shall] be one year beginning on the 15th day of August. 
(3) [(4)] Amendment:  

(a) An approved private school or preschool may make major program changes only with written prior approval from the Department. A major program change consists of any change in the information contained in a private school's or preschool’s approved application that would affect the school or preschool’s approval or disapproval under this rule. [:]
(b) [(a)] To request and receive approval for program changes, the private school or preschool must [shall] submit an amendment to the current approved application describing the changes proposed and the reasons for the changes. In addition, the amendment must [shall] describe the effect the changes will have on the children currently served under contracts with public agencies. [;]
(c) [(b)] After submitting an amendment as described in subsection (4)(a) of this rule, the private school or preschool may operate the services under the provisions of the amendment with conditional approval until the Department notifies the private school of the approval or denial of the amendment. The Department will [shall] notify the private school or preschool of approval or denial within a reasonable period of time, but no more than 45 [90] days after receipt of the amendment by the Department.
Stat. Auth.: ORS 343.041 & ORS 343.055
Stats. Implemented: ORS 343.041 & ORS 343.221
Hist.: 1EB 28-1978, f. & ef. 7-20-78; EB 40-1988(Temp), f. & cert. ef. 11-15-88; EB 20-1989, f. & cert. ef. 5-15-89; EB 18-1994, f. & cert. ef. 12-15-94; ODE 18-2000, f. & cert. ef. 5-23-00; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0711 amended and renumbered 581-015-2280
Suspension, Revocation or Refusal to Renew Approval
The Department may suspend, revoke or refuse to renew its approval of a private school or preschool to contract with public agencies for the provision of early intervention, early childhood special education or special education services if:

(1) The [ the] private school 
[(1) Fails] fails to maintain the approval standards in OAR 581-015-2270 [OAR 581-015-0126]; 

(2) The private preschool fails to maintain the approval standards in OAR 581-015-2275; 

(3) [(2)] The private school or preschool violates [Violates] the rights of children with disabilities; or
(4) [(3)] The private school or preschool refuses [Refuses] to implement corrective actions ordered by the Department after completion of a special [review] investigation.

Stat. Auth.: ORS 343.055 & ORS 343.157
Stats. Implemented: ORS 343.055
Hist.: ODE 18-2000, f. & cert. ef. 5-23-00
581-015-0712 amended and renumbered 581-015-2290
Appeal of Denial, Suspension, Revocation or Refusal to Renew Approval
A private school or preschool may appeal the Department's denial, suspension, revocation or refusal to renew approval of a private school or preschool to contract with public agencies for the provision of early intervention, early childhood special education or special education services by requesting a contested case hearing under the provisions of ORS 183.413 through ORS 183.470.
Stat. Auth.: ORS 343.055 & ORS 343.157
Stats. Implemented: ORS 343.055
Hist.: ODE 18-2000, f. & cert. ef. 5-23-00

581-015-0133 amended and renumbered 581-015-2295
Out-of-State Placements for Special Education
(1) Any private educational institution located outside the state of Oregon which provides special education to Oregon students eligible for special education pursuant to a contract with an Oregon district, ESD, or the Oregon Department of Education must first be approved by the state education agency of the state in which the educational institution is located.
(2) Documentation of such approval must [shall] be maintained by the district placing a child [children] in an out-of-state program [programs] and [shall be] made available to the [Oregon ] Department [of Education ]upon request.
(3) Contractual arrangements for out-of-state special education services may be made when:
(a) It is determined that no appropriate in-state placement option is available; and 
(b) Such a placement is made after the development of an IEP [Individualized Education Program ]as specified in OAR 581-015-2190 through 581-015-2225.   [OAR 581-015-0064 through 581-015-0068 and 581-015-0568].
(4) In the event the state does not have a formal, approved process, the school shall meet whatever requirements apply for private schools to serve publicly placed students in that state.
Stat. Auth.: ORS 343.041
Stats. Implemented: ORS 343.155
Hist.: EB 22-1991, f. & cert. ef. 10-30-91; ODE 18-2000, f. & cert. ef. 5-23-00
PROCEDURAL SAFEGUARDS
581-015-0606 amended and renumbered 581-015-2300
Access to Student Education Records
(1) School districts must [shall] give parents of children with disabilities an opportunity to examine all student education records in accordance with [this rule and] OAR 581-021-0220 through 581-021-0440.  

(2) This provision includes all education records with respect to:

(a) The identification, evaluation, and educational placement of the child; and

(b) The provision of a free appropriate public education to the child.
[(2) A school district shall comply with a request from a parent to examine student education records without unnecessary delay and before any meeting regarding an IEP, or any due process hearing and in no case more than 45 days after the request has been made. 
(3) The rights accorded to parents regarding student educational records shall transfer to the student at age of majority if other rights transfer. ]
Stat. Auth.: ORS 343.055; 34 CFR 300.501
Stats. Implemented: SB 363 Sec. 1 & 2, amending ORS 399
Hist: ODE 4-2000, f. & cert. ef. 2-1-00; ODE 6-2003, f. 4-29-03, cert. ef. 4-30-03]
581-015-0094 amended and renumbered 581-015-2305
Independent Educational Evaluation
(1) A parent of a child with a disability or suspected disability has the right to an independent educational evaluation at public expense if the parent disagrees with an evaluation obtained by the school district.
(a) "Independent educational evaluation" means an evaluation conducted by a qualified examiner who is not employed by the school district responsible for the education of the child.
(b) "Public expense" means that the school district either pays for the full cost of the evaluation or ensures that the evaluation is otherwise provided at no cost to the parent.
(2) If a parent requests an independent educational evaluation at public expense, the school district must [shall] provide information to parents about where an independent educational evaluation may be obtained, and the school district criteria applicable for independent educational evaluations.
(3) If an independent educational evaluation is at public expense, the criteria under which the evaluation is obtained, including the location of the evaluation, the qualifications of the examiner, and cost, must be the same as the criteria the school district uses when it initiates an evaluation, to the extent those criteria are consistent with the parent's right to an independent educational evaluation. 
(a) Except for the criteria in subsection (3), a school district may not impose conditions, or timelines related to obtaining an independent education evaluation at public expense.
(b) The school district must [shall] provide parents an opportunity to demonstrate that unique circumstances justify an independent education evaluation that does not meet the district's criteria.
(4) If a parent requests an independent education evaluation at public expense, the school district must [shall], without unnecessary delay, either:
(a) Ensure that an independent educational evaluation is provided at public expense unless the school district demonstrates in a hearing under OAR 581-015-2345 [ OAR 581-015-0081] that the evaluation obtained by the parent did not meet school district criteria in accordance with (3); or
(b) Initiate a due process hearing under OAR 581-015-2345 [ OAR 581-015-0081] to show that its evaluation is appropriate.
(5) If the school district initiates a hearing and the final decision is that the school district's evaluation is appropriate, the parent still has the right to an independent educational evaluation, but not at public expense.
(6) If the parent requests an independent educational evaluation, the school district may ask why the parent disagrees with the public evaluation. The parent may, but is not required, to provide an explanation. The school district may not unreasonably delay either providing the independent education evaluation at public expense or initiating a due process hearing to defend the public evaluation.
(7) If the parent obtains an independent educational evaluation at public expense or shares with the district an evaluation obtained at private expense, the results of the evaluation:
(a) Must be considered by the school district, if it meets the district’s criteria, in any decision made with respect to the provision of a free appropriate public education to the child; and
(b) May be presented by any party as evidence at a due process hearing.
(8) If a hearing officer requests an independent educational evaluation as part of a hearing, the cost of the evaluation must be at public expense.

(9) A parent is entitled to only one independent educational evaluation at public expense each time the public agency conducts an evaluation with which the parent disagrees.
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055; 34 CFR 300.502
Stats. Implemented: ORS 343.173, ORS 343.045 & ORS 343.155
Hist.: 1EB 269, f. & ef. 12-22-77; 1EB 18-1979(Temp), f. & ef. 11-15-79; 1EB 5-1980, f. 2-22-80, ef. 2-23-80; EB 28-1989(Temp), f. & cert. ef. 10-16-89; EB 3-1990, f. & cert. ef. 1-26-90; EB 11-1995, f. & cert. ef. 5-25-95; ODE 21-1999, f. & cert. ef. 9-24-99; ODE 2-2003, f. & cert. ef. 3-10-03

581-015-0075 amended and renumbered 581-015-2310
Prior Written Notice [Required for Identification, Evaluation, or Placement or the provision of  a Free Appropriate Public Education ]
(1) Prior written notice must [shall], be given to the parent of a child, and to the adult student after rights have transferred, within a reasonable period of time before a school district proposes to initiate or change, or refuses to initiate or change, the identification, evaluation, or educational placement of the child, or the provision of a free appropriate public education to the child. 
(2) Prior written notice must be given after a decision is made and a reasonable time before that decision is implemented. 
(3) The content of the prior written notice must [shall,] include: 
(a) A description of the action proposed or refused by the school district; 
(b) An explanation of why the district proposes or refuses [proposed or refused] to take the action; 
(c) A description of any other options that the IEP team [school district] considered and reasons why those options were rejected; 
(d) A description of each evaluation procedure, assessment, test, record, or report the school district used as a basis for the proposed or refused action  [which is directly relevant to the proposal or refusal]; 
(e) A description of any other factors that are [is] relevant to the school district's proposal or refusal; and 
(f) A statement that the parents of a child with a disability have procedural safeguards, and if it is not an initial referral for evaluation, [ and] the means by which a copy of the Notice of Procedural Safeguards may be obtained; 
(g) Sources for parents to contact to obtain assistance in understanding their procedural safeguards. 
(4) The prior notice must [shall,] be: 
(a) Written in language understandable to the general public; and 
(b) Provided in the native language of the parent or other mode of communication used by the parent, unless it is clearly not feasible to do so. 
(5) If the native language or other mode of communication of the parent is not a written language, the school district must [shall], take steps to ensure that: 
(a) The notice is translated orally or by other means to the parent in the parent's native language or other mode of communication; 
(b) The parent understands the content of the notice; and 
(c) There is written evidence that the requirements in subsections (5)(a) and (b) of this rule has been met. 
(6) If the proposed action requires prior written notice and written consent, the district may give notice at the same time it requests consent. 

Stat. Auth.: ORS 343.045, 343.155 & 343.157; 34 CFR 300.503; 
Stats. Implemented: ORS 343.157, 343.227, 343.045, 343.155, 20 USC § 1401(a) & 34 CFR 300.7(b)
Hist.: 1EB 18-1979(Temp), f. & ef. 11-15-79; 1EB 5-1980, f. 2-22-80, ef. 2-23-80; EB 28-1989(Temp), f. & cert. ef. 10-16-89; EB 3-1990, f. & cert. ef. 1-26-90; EB 11-1995, f. & cert. ef. 5-25-95; ODE 18-1999, f. & cert. ef. 9-24-99; ODE 2-2003, f. & cert. ef. 3-10-03; ODE 1-2004, f. & cert. ef. 1-15-04
581-015-0079 amended and renumbered 581-015-2315
Notice of Procedural Safeguards
(1) School districts must give parents a copy of the Notice of Procedural Safeguards at a minimum only one time per year, except that a copy must be given to the parents:  
(a) Upon initial referral or parent request for evaluation; 

(b) Upon request by a parent; 
[(b) Upon each notice of an IEP meeting;] 
[(c) Upon reevaluation of the child]; and  
(c) [(d)]Also to the child, at least a year before the child's 18th birthday.  
(2) The procedural safeguards notice must include all of the content provided in the Notice of Procedural Safeguards published by the Department in the following areas:
(a) Independent educational evaluations;
(b) Prior written notice;
(c) Parental consent;
(d) Access to educational records;
(e) Mediation, complaints and due process hearings; [Opportunity to initiate a due process hearing;]
(f) The child's placement during pendency of due process proceedings;
(g) Procedures for students who are subject to placement in an interim alternative educational setting;
(h) Requirements for unilateral placement by parents of children in private school at public expense;
[(i) Mediation;
(j) Due process hearings, including requirements for disclosure of evaluation results and recommendations ]
(k) Civil actions, including the time period for filing such actions;  
(l) Attorney's fees; and
[(m) The complaint procedures under OAR 581-015-0050, including a description of how to file a complaint and the timelines under those procedures; and]
(n) Transfer of rights at age of majority.  

(3) The Notice of Procedural Safeguards must be written in language understandable to the general public.
(4) The Notice of Procedural Safeguards must be provided in the native language of the parent or other mode of communication used by the parent, unless it is clearly not feasible to do so.
(5) If the native language or other mode of communication of the parent is not a written language, the school district shall take steps to ensure:
(a) That the notice is translated orally or by other means to the parent in his or her native language or other mode of communication;
(b) That the parent understands the content of the notice; and
(c) That there is written evidence that the district has met these requirements.
Stat. Auth.: ORS 343.055; 34 CFR 300.504
Stats. Implemented: ORS 343.041
Hist.: ODE 19-1999, f. & cert. ef. 9-24-99; ODE 2-2003, f. & cert. ef. 3-10-03

581-015-0099 amended and renumbered 581-015-2320
Surrogate Parents
(1) School districts must [shall] ensure that the rights of a child with a disability, or suspected of having a disability, are protected by appointing a surrogate parent not more than 30 days after a determination by the district that the child needs a surrogate because [when]:  
(a) No parent (as defined in OAR 581-015-2005(20)) can [The parent cannot] be identified or located after reasonable efforts; [or]
(b) The child is a ward of the state and there is reasonable cause to believe that the child has a disability[.]; or

(c) The child is an unaccompanied homeless youth.

(2) The school district may [shall] not appoint a surrogate solely because the parent or adult student to whom rights have transferred is uncooperative or unresponsive to special education needs.  
(3) Each school district must have a method for determining whether a child needs a surrogate parent and for assigning a surrogate parent to the child.  [shall secure nominations of persons to serve as surrogates. The school district must [shall] ensure that each person approved to serve as a surrogate:
(a) Is not an employee of the school district or the Department or any other agency that is involved in the education or care of the child;
[(b) Is not an employee of any other agency involved in the education or care of the child except for an employee of a non-public agency that only provides non-education care for the child;]
(b) [(c)] Is free of any personal or professional [conflict of] interest that conflicts [would interfere] with representing the child's special education interests; and
(c) [(d)] Has knowledge and skills that ensure adequate representation of the child in special education decisions.
(4) For an unaccompanied homeless youth, appropriate staff of emergency shelters, independent living programs and street outreach programs may be appointed as a temporary surrogate parent without regard to subsection (3)(a) until a surrogate can be appointed that meets all of the requirements of subsection (3).

(5)[(4)] An appointed surrogate parent has [shall have] all of the special education rights and procedural safeguards available to the parent.
(6) [(5)] A surrogate is [shall] not [be] considered an employee of a school district solely on the basis that the surrogate is compensated from public funds.
(7) [(6)] The duties of the surrogate parent are to:
(a) Protect the special education rights of the child;
(b) Be acquainted with the child's disability and the child's special education needs;
(c) Represent the child in all matters relating to the identification, evaluation, IEP and educational placement of the child; and
(d) Represent the child in all matters relating to the provision of a free appropriate public education to the child.
(8) [(7)] A surrogate has [shall have] the same rights granted to a parent in a hearing under OAR 581-015-2360 [OAR 581-015-0080], and the procedures regarding hearings [set forth] in OAR 581-015-2340 through 581-015-2385 [OAR 581-015-0081 through 581-015-0091 shall] apply.
(9) [(8)] A parent, or an adult student to whom rights have transferred, may give written consent for a surrogate to be appointed. 
(a) When a parent or an adult student requests that a surrogate be appointed:

(A) The [, the] parent or adult student retains [shall retain] all parental rights to receive notice under OAR 581-015-2190, 581-015-2195, 581-015-2310, and 581-015-2315 [OAR 581-015-0063, 581-015-0067, 581-015-0075, and 581-015-0079] and all of the information provided to the surrogate. 
(B) [(b)] The surrogate, alone, is [shall be] responsible for all matters relating to the special education of the child unless the parent or adult student revokes consent for the surrogate's appointment.
(b) [(c)] The parent or adult student may revoke consent at any time by providing a written request to revoke the surrogate's appointment.
(10) [(9)] The school district may change or terminate the appointment of a surrogate when:
(a) The person appointed as surrogate is no longer willing to serve;
(b) Rights transfer to the adult student or the child graduates with a regular diploma; 
(c) The child is no longer eligible for special education services;
(d) The legal guardianship of the child is transferred to a person who is able to carry out the role of the parent;
(e) A foster parent is identified who can carry out the role of parent under OAR 581-015-2000(20) [OAR 581-015-0005];
(f) The parent, who previously could not be identified or located, is now identified or located;
(g) The appointed surrogate is no longer eligible; 
(h) The child moves to another school district; or
(i) The child is no longer a ward of the state or an unaccompanied homeless youth. 
(11) [(10)] A person appointed as surrogate will [shall] not be held liable for actions taken in good faith on behalf of the parent in protecting the special education rights of the child.
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055; 34 CFR 300.519
Stats. Implemented: ORS 343.155 & ORS 343.045
Hist.: 1EB 18-1979(Temp), f. & ef. 11-15-79; 1EB 5-1980, f. 2-22-80, ef. 2-23-80; EB 9-1992, f. & cert. ef. 4-7-92; EB 11-1995, f. & cert. ef. 5-25-95; ODE 23-1999, f. & cert. ef. 9-24-99; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0101 amended and renumbered 581-015-2325
Transfer of Procedural Rights at Age of Majority
(1) When a child with a disability reaches the age of majority under ORS 109.510 or 109.520, or is emancipated pursuant to ORS 419B.550 to 419B.558, the rights accorded to the child's parents under the special education laws transfer to the child.  A student for whom rights have transferred is considered an "adult student" under OAR 581-015-2000 [581-015-0005].
(2) Notwithstanding section (1) of this rule:
(a) Pursuant to a protective proceeding under ORS Chapter 125, the Probate Court may find the child to be incapacitated to make educational decisions and may appoint a guardian to exercise these rights. 
(b) Under ORS 419B.220 or ORS 419C.220 [ORS 419B.223], the Juvenile Court may appoint a surrogate parent to exercise these rights if the child is a ward of the state.  [under wardship.]
(3) School districts are not responsible for the costs of a protective proceeding unless the school district is the Petitioner.
(4) Pursuant to OAR 581-015-2320(9) [OAR 581-015-0099(8)], a child to whom rights transfer may request that a surrogate be appointed to exercise the child's special education rights.
(5) This rule applies to all students, including students who are incarcerated in a state or local adult or juvenile correctional facility or jail.
Stat. Auth.: ORS 343.055; 34 CFR 300.520
Stats. Implemented: ORS 343.155
Hist.: ODE 24-1999, f. & cert. ef. 9-24-99; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0102 amended and renumbered 581-015-2330
Notice of Transfer of Rights at Majority
(1) The school district must [shall] provide notice to the child and the parent that rights will transfer at the age of majority. This notice must [shall] be provided at the IEP meeting and documented on the IEP:
(a) At least one year before the child's 18th birthday; or
[(b) More than one year before the child's 18th birthday, if the child's IEP Team determines that earlier notice will aid transition;]
(b) [(c)] Upon actual knowledge that within a year the child will likely marry or become emancipated before [prior to] age 18.
(2) The school district must [shall] provide written notice to the child and to the parent at the time of the transfer of rights.
[(3) The Department shall include information about transfer of rights in the Notice of Procedural Safeguards required by OAR 581-015-0079.]
Stat. Auth.: ORS 343.055; 34 CFR 300.520
Stats. Implemented: ORS 343.155
Hist.: ODE 25-1999, f. & cert. ef. 9-24-99
581-015-0095 amended and renumbered 581-015-2335
Mediation [When a Hearing Has Been Requested]
(1) [When a parent or school district requests a due process hearing under OAR 581-015-0081, the Department shall offer mediation at no cost to the parties to resolve issues related to the hearing request.]  The Department offers mediation at no cost to the parties to resolve special education disputes, including matters arising before the filing of a complaint or hearing request.  
(2) Mediation:
(a) Must be voluntary on the part of the parties;
(b) Must not [Cannot] be used to deny or delay a parent's right to a due process hearing under OAR 581-015-2345 [OAR 581-015-0081] , a complaint under OAR 581-015-2030 or other procedural safeguards; and

 (c) Must be conducted by a qualified and impartial mediator who is trained in effective mediation techniques.
(3) The Department maintains [shall maintain] a list of individuals who are qualified mediators and knowledgeable in laws and regulations relating to the provision of special education and related services.  The parties to mediation participate in the selection of the mediator.  Mediators are selected from the list [If a mediator is not selected] on a random, rotational, or other impartial basis. [or rotation basis from this list, both parties shall be involved in selecting the mediator and agree with the selection.

(4) Each session in the mediation process must be scheduled in a timely manner and must be held in a location that is convenient to the parties to the dispute.
(5) An agreement reached by the parties to the dispute in the mediation process must be set forth in a legally binding written mediation agreement.  [The parties may jointly ask the hearing officer to enter the mediation agreement as an order binding upon the parties, and the hearing officer may do so, at his or her discretion.]  The written agreement must:

(a) State the terms of the agreement;

(b) State that all discussions that occurred during the mediation process will remain confidential and may not be used as evidence in any subsequent due process hearing or civil proceeding; and

(c) Be signed by the parent and a representative of the school district who has the authority to bind the district.

(6) The mediation agreement is enforceable in any state court of competent jurisdiction or in a district court of the United States.  
(7) [(6)] Discussions that occur during the mediation process are [must be] confidential and may not be used as evidence in any subsequent due process hearings or civil proceedings. [The parties to the mediation process may be required to sign a confidentiality pledge before the mediation begins.]

(8) [(7)] Not withstanding subsection (6), a mediation communication is not confidential if it relates to child or elder abuse and is made to a person who is required to report abuse, or threats of physical harm, or professional conduct affecting licensure [relating to abuse is not confidential to the extent that the participant in the mediation to whom the communication is made is required to report the communication under state abuse reporting laws].
(9) [(8)] An individual who serves as a mediator:
(a) May not be an employee of:
(A) Any school district;
(B) The Department of Corrections;
(C) The Department of Education; and
(b) Must not have a personal or professional interest that conflicts with the person’s objectivity [conflict of interest].  

(10) [(9)] A person who otherwise qualifies as a mediator is not an employee under subsection (8)(a) of this rule solely because he or she is paid by the Department to serve as a mediator.
(11) (10) The Department may request parents who are reluctant to use the mediation process to meet with a neutral party who would explain the benefits of the mediation process and encourage the parents to use the process.  This meeting shall occur at a time and location convenient to the parents and at no cost to the parents. The Department or school district may not deny or delay a parent's right to a due process hearing if the parent fails to participate in this meeting. 

[(11) Nothing in this rule precludes parents and school district representatives from using mediation or other alternative dispute resolution at school district expense to resolve disputes when a due process hearing has not been requested.]  
Stat.: Auth.: ORS 343.055; 34 CFR 300.506
Stats.: Implemented: ORS 343.041
Hist.: ODE 22-1999, f. & cert. ef. 9-24-99

581-015-0097 amended and renumbered 581-015-2340
Procedural Rules for Due Process Hearings
(1) Pursuant to an interagency agreement with [If the Department uses] the Office of Administrative Hearings, [State Hearing Officer Panel] the Office of Administrative Hearings will assign administrative law judges to conduct special education [for] due process hearings.  [, then ]  

(2) The Department of Justice’s model rules for administrative hearings, OAR 137-003-0501 through 137-003-0700, apply to the extent consistent with federal law and these Division 15 regulations.  The Department's interagency agreement with the Office of Administrative Hearings [State Hearing Officer Panel] will identify delegations of authority and the application of the rules in this section.

Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055
Stats. Implemented: ORS 343.164, ORS 343.045 & ORS 343.155
Hist.: ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0081 amended, renamed and renumbered 581-015-2345
[When Hearing May Be Requested] Hearing Request and Response
(1) Request for Hearing

(a) Parent Requests for a Due Process Hearing 
(A) [(a)] A parent may request a due process hearing in accordance with subsection(3) if the parent [when he or she] does not agree with the identification, evaluation, educational placement of a child, or the provision of a free appropriate education to a child who may be disabled. 

(B) [(b)] The parent, or the attorney representing the child, must [shall,] provide notice to the school district and to the [Oregon ]Department [of Education] when requesting a hearing. The notice[,] (which remains confidential) must [shall], include: 

(i) [(A)] The child's name and address (or available contact information in the case of a homeless child); 
(ii) [(B)] The name of the school the child is attending; 
(iii) [(C)] A description of the nature of the problem of the child relating to the proposed or refused initiation or change, including facts relating to the problem; [of the disagreement prompting the parent's hearing request, including specific facts about the disagreement]; and 
(iv) [(D)] A proposed resolution of the problem to the extent known and available to the party at the time [Any suggestion the parent has for solving the problem]. 
[(c) Upon request, the Department shall provide a copy of a model form to assist parents in filing a request for a due process hearing.
(d) The Department may not deny or delay a parent's right to a due process hearing for failure to provide this notice.]  
(b)  [(2)] School District Requests for a Due Process Hearing:
(A) [(a)] A school district may request a due process hearing regarding identification, evaluation or educational placement of a child with a disability, or the provision of a free appropriate public education to the child.
(B) The school district requesting a due process hearing, or the attorney representing the district, must provide notice to the parent and to the Department in as described in subsection (1)(a)(B).

(c) A party may not have a hearing until the party, or the attorney representing the party, files a due process hearing request that meets the requirements of subsection (1)(a)(B) or (1)(b)(B).

(2) Response to hearing request:  

(a) School district:  If the school district has not sent a prior written notice to the parent regarding the subject matter in the parent’s due process request, the school district must, within ten days of receiving the request:

(A) Send to the parent a response that includes:

(i) An explanation of why the school district proposed or refused to take the action raised in the hearing request;

(ii) A description of other options that the IEP team considered and the reasons why those options were rejected;

(iii) A description of each evaluation procedure, assessment, record or report the school district used as the basis for the proposed or refused action; and

(iv) A description of the factors relevant to the school district’s proposal or refusal.  

(B) The school district’s response under subsection (3)(a)(A) may not be construed to preclude the school district from asserting that the parent’s due process request was insufficient, where appropriate.  

(b) Parent and school district:  

(A) The party that did not file the hearing request must, within ten days of receiving the request for hearing, send to the other party a response that specifically addresses the issues raised in the hearing request.  

(B) A school district providing a response to an issue under subsection (3)(a) is not required to respond to the same issue under (3)(b).

[ (b)] If the parents of a child with a disability or suspected disability refuse consent for initial evaluation or reevaluation, a school district may request a due process hearing or mediation, if appropriate, to seek an order to conduct the evaluation or reevaluation.
(c)] A school district may not request a due process hearing to override the parent's refusal of consent for initial  placement in special education].  
(d)] For a child who is currently receiving special education services, if a parent refuses to cooperate in any activity that the school district deems necessary to provide the child with a free appropriate public education, a school district may request a due process hearing or mediation, if appropriate, to seek an order that the district has complied with its obligations under state and federal special education laws. ]  
(e)] When a parent requests an independent educational evaluation or reimbursement for an independent educational evaluation, a school district shall proceed in accordance with OAR 581-015-0094.]  
(3) Time limitation and exception: 

(a) A special education due process hearing must [shall] be requested within two years after the date of the act or omission that gives rise to the right to request the hearing.  

(b) This timeline does not apply to a parent if the parent was prevented from requesting the hearing due to specific misrepresentations by the school district that it had resolved the problem forming the basis of the complaint, or the school district’s withholding of information from the parent that the district was required to provide under Chapter 343.  

(4) Information: The Department [school district shall] will inform a parent of any free or low-cost legal services and other relevant services available in the area if a parent requests the information. [Upon request, the Department shall supply school districts with a list of free or low-cost legal services and other relevant services. ]

Stat. Auth.: ORS 343.045, ORS 343.055 & ORS 343.155; 34 CFR 300.507, 300.508, 300.511(e)
Stats. Implemented: ORS 343.045, ORS 343.155 & ORS 343.165
Hist.: 1EB 269, f. & ef. 12-22-77; 1EB 18-1979(Temp), f. & ef. 11-15-79; 1EB 5-1980, f. 2-22-80, ef. 2-23-80; EB 28-1989(Temp), f. & cert. ef. 10-16-89; EB 3-1990, f. & cert. ef. 1-26-90; EB 9-1992, f. & cert. ef. 4-7-92; EB 9-1993, f. & cert. ef. 3-25-93; ODE 20-1999, f. & cert. ef. 9-24-99; ODE 2-2003, f. & cert. ef. 3-10-03
OAR 581-015-2350 (NEW)

Sufficiency of Hearing Request

(1) A written request for hearing will be deemed sufficient unless the party receiving the request notifies the administrative law judge and the other party in writing, within 15 days of receipt of the hearing request, that the receiving party believes the notice does not meet the requirements of OAR 581-015-2345.
(2) Within five days of receiving notice that a party is objecting to the sufficiency of the other party’s hearing notice, the administrative law judge must make a determination on the face of the hearing request of whether the hearing request meets the requirements of OAR 581-015-2345, and must immediately notify the parties in writing of that determination. 
(3) A party may amend its hearing request only if:

(A) The other party consents in writing to the amendment and is given the opportunity to resolve the hearing request through a resolution meeting; or

(B) The administrative law judge grants permission, except that this permission may only be granted at any time not later than five days before a due process hearing occurs.  

(4) If a party files an amended hearing request, the applicable timelines for the resolution session and resolution period begin again with the filing of the amended hearing request.  
Stat. Auth.: ORS 343.045, ORS 343.055 & ORS 343.155; 34 CFR 300.508(d)
Stats. Implemented: ORS 343.045, ORS 343.155 & ORS 343.165
Hist.: 
OAR 581-015-2355

Resolution Process

(1) Resolution meeting:

(a) Within 15 days of receiving a parent’s due process hearing request, the school district must hold a resolution meeting with the parents and the relevant member or members of the IEP team who have specific knowledge of the facts identified in the complaint.

(b) The meeting--

(A) Must include a representative of the school district who has decision-making authority on behalf of the school district; and

(B) May not include an attorney for the school district unless the parent is accompanied by an attorney.

(c) The purpose of the meeting is for the parent of the child to discuss the hearing request, and the facts that form the basis of that request, so that the school district has the opportunity to resolve the dispute that is the basis for the due process hearing request.  

(d) This resolution meeting need not be held if—

(A) The parent and school district agree in writing to waive the meeting; or

(B) The parent and school district agree to use the mediation process.

(e) The parent and the school district determine the relevant members of the IEP team to attend the meeting.
(2) Resolution period:

(a) If the school district has not resolved the dispute to the satisfaction of the parents within 30 days of the receipt of the due process hearing request, the due process hearing may occur.

(b) The 45 day hearing timeline begins at the end of the 30 day resolution period except as provided in subsection (2)(c).  

(c)The 45 day hearing timeline begins the next business day after any of the following circumstances.

(A) The parties agree in writing to waive the resolution session.

(B) After the mediation or resolution meeting starts but before the end of the 30 day resolution period, the parties agree in writing that no agreement is possible.

(C) Both parties agree in writing to continue the mediation at the end of the 30 day resolution period, but later, the parent or school district withdraws from the mediation process.
(c) The failure of a parent requesting a due process hearing to participate in the resolution meeting will delay the timelines for the resolution process and due process hearing until the meeting is held, unless:

(A) The parties have agreed to waive the resolution session; or

(B) The parties have agreed to use mediation instead of the resolution meeting.

(d) If the school district is unable to obtain the participation of the parent in the resolution meeting after reasonable efforts have been made and documented (as in OAR 581-015-2195) [IEP meeting participation], the school district may, at the conclusion of the 30 day resolution period, request that a hearing officer or administrative law judge dismiss the parent’s due process hearing request.

(e) If the school district fails to hold the resolution meeting within 15 days of receiving the parent’s due process hearing request or fails to participate in the resolution meeting, the parent may seek the intervention of a hearing officer or administrative law judge to begin the 45 day hearing timeline.

(3) Resolution agreement:

(a) If a resolution to the dispute is reached at the resolution meeting, the parties must execute a legally binding written agreement that is:

(A) Signed by both the parent and a representative of the school district who has the authority to bind the district; and

(B) Enforceable in any state court of competent jurisdiction or in a district court of the United States.  

(b) If the parties execute a resolution agreement, either party may void the agreement within three business days of the agreement’s execution.  

Stat. Auth.: ORS 343.045, ORS 343.055 & ORS 343.155; 34 CFR 300.510
Stats. Implemented: ORS 343.045, ORS 343.155 & ORS 343.165
Hist.: 
581-015-0080 amended, renamed and renumbered 581-015-2360
Pre-Hearing Conference, Notice of Hearing and Hearing Rights 
(1) Upon receipt of a written request by a parent [,] or the school district for a hearing regarding the identification, evaluation, individualized education program, educational placement of the child or the provision of a free appropriate public education to a child, the Superintendent will [shall]: 
(a) Appoint a [ hearings officer] administrative law judge, in accordance with OAR 581-015-2365 [OAR 581-015-0096], to conduct the hearing. 
(b) Provide the parent with a copy of the Notice of Procedural Safeguards[, which includes a statement of hearing rights]; 
(c) Inform the parties that mediation is available at no cost to the parents or school district; and 
(d) Inform the parent of any free or low-cost legal services and other relevant services. 

(2) Subject matter of hearing:  The party requesting the due process hearing may not raise issues at the due process hearing that were not raised in the hearing request unless the other party agrees otherwise.  
(3) Pre-Hearing Conference:  The administrative law judge will require the parties to appear in person or by telephone for a pre-hearing conference for the purpose of:
(a) Identifying the issues to be resolved; 
(b) Establishing the length and scheduling of the hearing;
(c) Deciding whether the hearing record will be a written or electronic verbatim record; 
(d) Reviewing the parties' hearing rights and procedures; and
(e) Notifying the parties of the availability of mediation at no cost through the Department.

(4) [(2)] Notice of Hearing:
(a) The [hearing officer] administrative law judge will [shall,] provide a notice to the parties of the hearing. The notice will [shal]l be served by registered or certified mail. 
(b) The hearing notice will [shall], include: 
(A) A statement of the time and place of the hearing, the scheduling of pre-hearing exchange of documents and any other filing deadlines, and the date for issuance of the final order;  
(B) A statement of the authority and jurisdiction under which the hearing is to be held; 
(C) A reference to the particular sections of the statutes and rules involved; 
(D) A short and plain statement of the matters asserted or charged; 
(E) A statement that mediation is available to the parties at no cost from the Department; 
(F) A statement of hearing rights as described in subsection (3).
(5) [(3)] Due Process Hearing Rights: Parties to a due process hearing conducted under OAR 581-015-2360 [ OAR 581-015-0080] (Notice of Hearing, Hearing Rights, and Pre-Hearing Conference) or OAR 581-015-2400 through 581-015-2445 [OAR 581-015-0550 through 581-015-0559] (Discipline for Students with Disabilities) have the following rights:
(a) During the pendency of any due process hearing or judicial appeal, the child must [shall], remain in the present educational placement unless: 
(A) The school district and the parent agree otherwise; 
(B) If applying for initial admission to a public school, the parent consents to the child's placement in a program provided or selected by the district at the district's expense until all proceedings are completed; 

(C) The school district orders a change in placement to an appropriate interim alternative educational setting for up to 45 school days due to a weapon, illegal drug, or controlled substance incident or for serious bodily injury; [or ]
(D) The administrative law judge [The hearing officer] orders a change in placement to an appropriate interim alternative educational setting for up to 45 school days due to the substantial likelihood of injurious behavior; or [.] 

(E) The school district implements a disciplinary removal to an interim alternative educational setting for a student when the student’s behavior is determined not to be a manifestation of the student’s disability.
(b) Any party to a hearing has the right to: 
(A) Be accompanied and advised by counsel and by individuals who have special knowledge or training with respect to the problems of children with disabilities; 
(B) Present evidence and confront, cross-examine, and compel the attendance of witnesses; 
(C) Prohibit the introduction of any evidence at the hearing that has not been disclosed to that party at least 5 business days before the hearing; 
(D) Obtain a written or, at the option of the parents, electronic verbatim record of the hearing at no cost to the parents; and 
(E) Obtain a written or, at the option of the parents, electronic findings of fact and hearing decision at no cost to the parents. 
(c) The parent involved in a hearing has the right to: 
(A) Have the child present who is the subject of the hearing; and 
(B) Open the hearing to the public. 
[(d) The parent may seek reimbursement from court for attorney fees if the parent prevails at the administrative hearing.] 
[(4) Pre-Hearing Conference: The hearing officer shall require the parties to appear in person or by telephone for a pre-hearing conference for the purpose of:
(a) Identifying the issues to be resolved; 
(b) Establishing the length of the hearing;
(c) Deciding whether the hearing record will be a written or electronic verbatim record; and 
(d) Reviewing the parties' hearing rights and procedures; and
(e) Notifying the parties of the availability of mediation services through the Department. ]  

Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055; 34 CFR 300.504; 34 CFR 300.507(b)(2);34 CFR 300.511; 34 CFR 300.512; 34 CFR 300.518, 34 CFR 300.530; 34 CFR 300.533; 
Stats. Implemented: ORS 343.155, ORS 343.045 & ORS 343.055
Hist.: 1EB 18-1979(Temp), f. & ef. 11-15-79; 1EB 5-1980, f. 2-22-80, ef. 2-23-80; EB 28-1989(Temp), f. & cert. ef. 10-16-89; EB 29-1989(Temp), f. & cert. ef. 10-16-89; EB 3-1990, f. & cert. ef. 1-26-90; EB 9-1992, f. & cert. ef. 4-7-92; EB 11-1995, f. & cert. ef. 5-25-95; ODE 20-1999, f. & cert. ef. 9-24-99; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0096 amended and renumbered 581-015-2365
Criteria for Administrative Law Judge [Impartial Hearings Officers] 
(1) [A hearings officer] An administrative law judge appointed to conduct a hearing regarding the identification, evaluation, educational placement of a child, or the provision of a free appropriate public education to a child who may have a disability must [shall],:
(a) Not be employed by the Department or a school district; and
(b) Not have a professional or personal interest that would conflict with the person’s [his or her] objectivity in the hearing.
(2) An administrative law judge must:

(A) Possess knowledge of, and the ability to understand, the provisions of state and federal special education laws, regulations, and legal interpretations by federal and state courts;

(B) Possess the knowledge and ability to conduct hearings in accordance with appropriate, standard legal practice; and

(C) Possess the knowledge and ability to render and write decisions in accordance with standard legal practice.  

(3) [(2)] For purposes of section (1)(a) of this rule, a person who otherwise qualifies to conduct a hearing is not an employee of the Department or school district solely because the person is paid by the Department or school district to serve as a hearings officer.
 [(3)] Hearings officers shall be selected from persons who have:
(a) Completed workshops for hearings officers sponsored by the Department or by appropriate professional organizations;
(b) Completed continuing legal education courses covering issues involved in the hearing; or
(c) Had experience handling hearings of an equivalent complexity.]  

(4) The Oregon Department of Education keeps [shall keep] a list of the persons serving as [hearings officers] administrative law judges, which includes [shall include] a statement of the qualifications of each person.  [of those individuals.]
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055; 34 CFR 300.511(c)
Stats. Implemented: ORS 343.165, ORS 343.155 & ORS 343.045
Hist.: 1EB 269, f. & ef. 12-22-77; EB 28-1989(Temp), f. & cert. ef. 10-16-89; EB 3-1990, f. & cert. ef. 1-26-90; EB 11-1995, f. & cert. ef. 5-25-95; ODE 33-1999, f. 12-13-99, cert. ef. 12-14-99

581-015-0084  amended and renumbered 581-015-2383

Failure to Appear at a Hearing 
(1) When a parent, having requested a hearing, fails to appear at the specified time and place, the administrative law judge must [hearings officer shall] enter a decision which supports the school district action.
(2) The decision supporting the school district's action must [shall] set forth the material on which the action is based, or the material must [shall] be attached to and made a part of the decision. 
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055
Stats. Implemented: ORS 343.045, ORS 343.155 & ORS 343.165
Hist.: 1EB 269, f. & ef. 12-22-77; 1EB 18-1979(Temp), f. & ef. 11-15-79; 1EB 5-1980, f. 2-22-80, ef. 2-23-80; EB 11-1995, f. & cert. ef. 5-25-95]
581-015-0085 
[Subpoenas and Depositions 
(1) Subject to section (2) of this rule, a hearing officer may upon request by either party issue subpoenas to compel the attendance of witnesses. Attorneys for either party may also issue subpoenas consistent with the Oregon Administrative Procedures Act.
(2) Before issuing subpoenas to the requesting party, the hearing officer may require a showing of need, general relevancy and the evidence to be given by the witness to be within the reasonable scope of the proceedings. 
(3) On petition of any party, the hearing officer may order the testimony of any material witness to be taken by deposition in the manner prescribed by ORS Chapter 45 for depositions in civil cases. The petition shall include: 
(a) The name and address of the witness whose testimony is desired; 
(b) A showing of materiality of the testimony; and 
(c) A request for an order that the testimony of the witness be taken before an officer named in the petition for that purpose. 
(4) If the hearing officer issues an order for the taking of a deposition and the witness resides in this state and is unwilling to appear, the hearings officer may issue a subpoena as provided in section (1) of this rule requiring the witness's appearance before the officer taking the deposition. 
(5) Any witness appearing pursuant to subpoena, other than parties or officers or employees of the school district, shall be tendered fees and mileage as prescribed by law in civil actions. The party requesting the subpoena shall be responsible for service of the subpoena and tendering the fees and mileage to the witness.
(6) Depositions shall only be allowed to perpetuate testimony of witnesses who would be unavailable at the time of the hearing. ]
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055
Stats. Implemented: ORS 343.045, ORS 343.155 & ORS 343.165
Hist.: 1EB 269, f. & ef. 12-22-77; 1EB 18-1979(Temp), f. & ef. 11-15-79; 1EB 5-1980, f. 2-22-80, ef. 2-23-80; EB 11-1995, f. & cert. ef. 5-25-95; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0086 amend and renumbered 581-015-2370
Conduct of Hearing 
(1) The hearing will [shall] be conducted by and [shall be] under the control of the administrative law judge [ hearing officer] appointed under 581-015-2360 [OAR 581-015-0080.] 
(2) At the discretion of the administrative law judge [ hearing officer], the hearing will [shall] be conducted in the following manner: 
(a) Statement and evidence of the school district in support of its action; 
(b) Statement and evidence of the parents disputing the school district action; 
(c) Rebuttal testimony. 
(3) The administrative law judge [ hearing officer], counsel or other representatives of the parties, and the parents if the parents are not represented, [shall ] have the right to question or cross-examine any witnesses. 
(4) The hearing may be continued with recesses as determined by the administrative law judge [ hearing officer]. 
(5) The administrative law judge [ hearing officer] may set reasonable time limits for oral presentation and may exclude or limit cumulative, repetitious or immaterial matter. 
(6) Exhibits must [shall] be marked, and the markings must [shall] identify the person offering the exhibits. The exhibits will [shall] be preserved by the Superintendent as part of the record of the proceedings.
(7) Each hearing must [shall] be conducted at a time and place that is reasonably convenient to the parents and child involved. 
Stat. Auth.: ORS 343; 34 CFR 300.512; 34 CFR 300.515(d)
Stats. Implemented: ORS 343.045, ORS 343.155 & ORS 343.165
Hist.: 1EB 269, f. 12-22-77, ef. 12-22-77; EB 28-1989(Temp), f. & cert. ef. 10-16-89; EB 3-1990, f. & cert. ef. 1-26-90; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0087 

[Evidence
(1) Evidence of a type commonly relied upon by reasonably prudent persons in conduct of their serious affairs shall be admissible, except written evidence which has not been disclosed to both parties at least five days before the hearing.
(2) Upon objection by a party the hearings officer may exclude evidence which the hearing officer finds to be irrelevant, immaterial, or unduly repetitious.
(3) Evidence objected to may be received by the hearings officer with rulings on its admissibility or exclusion to be made at the time a final order is issued. ]
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055
Stats. Implemented: ORS 343.045, ORS 343.155 & ORS 343.165
Hist.: 1EB 269, f. & ef. 12-22-77; 1EB 18-1979(Temp), f. & ef. 11-15-79; 1EB 5-1980, f. 2-22-80, ef. 2-23-80; EB 17-1990, f. & cert. ef. 4-5-90; EB 11-1995, f. & cert. ef. 5-25-95
581-015-0088 amended and renumbered 581-015-2375
Decision of Administrative Law Judge [Hearing Officer] 
(1) The decision of the hearing officer in a contested case will comply with [shall be made pursuant to] ORS 343.167. 
(2) The decision will [shall] be entered and mailed to the parties not later than 45 days after the expiration of the resolution period under OAR 581-015-2375 [request for hearing is filed] unless a specific extension has been granted by the administrative law judge [hearing officer] at the request of a party. ]
(3) A copy of the hearing decision will [shall] be sent to the parent and school district accompanied by a statement describing the method of appealing the decision. 
(4) The Department will [hearing officer shall] submit a copy of the findings and hearing decision to the State Advisory Council for Special Education or a subcommittee of the Council, and make the findings and decisions available to the public, in such a manner so that personally identifiable information will not be disclosed. 
[(5) The hearing officer shall write the hearing decision in such a manner so that personally identifiable information shall not be disclosed. No student or parent names shall be used.] 
(6) The hearing findings and decision shall be made available to the public.

Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055; 34 CFR 300.513, 34 CFR 300.515
Stats. Implemented: ORS 343.045, ORS 343.167 & ORS 343.175
Hist.: 1EB 269, f. & ef. 12-22-77; 1EB 18-1979(Temp), f. & ef. 11-15-79; 1EB 5-1980, f. 2-22-80, ef. 2-23-80; EB 28-1989(Temp), f. & cert. ef. 10-16-89; EB 3-1990, f. & cert. ef. 1-26-90; EB 9-1993, f. & cert. ef. 3-25-93; EB 11-1995, f. & cert. ef. 5-25-95; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0091 amended and renumbered 581-015-2380
Informal Disposition 
Nothing contained herein shall be construed to preclude any system of consultations or conferences with parents that is used by school districts with regard to identification, evaluation or educational placement of a child with a disability. Such conferences or consultations, however, shall not be held in lieu of a hearing requested under OAR 581-015-0081 if one is requested. A request for a hearing shall not preclude informal disposition of the matter by stipulation, agreed settlement or consent order. 
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055
Stats. Implemented: ORS 343.045, ORS 343.155 & ORS 343.165
Hist.: 1EB 269, f. & ef. 12-22-77; EB 11-1995, f. & cert. ef. 5-25-95
581-015-0093 amended and renumbered 581-015-2385
Hearing Costs
(1) Costs of the Proceedings:
(a) The school district must [shall] reimburse the Department for the [hearing officer's ] costs related to conducting the hearing, including pre-hearing conferences, scheduling arrangements, and other related matters. 
(b) The school district must [shall] provide the parent with a written, or at the option of the parent, an electronic verbatim recording of the hearing, within a reasonable time of the close of the hearing.
(2) Attorney Fees: Funds under Part B of the Individuals with Disabilities Education Act may not be used to pay attorney fees or costs of a party related to an action or proceeding under this rule.
Stat. Auth.: ORS 343.045, ORS 343.055 & ORS 343.155; 34 CFR 300.512; 34 CFR 300.517(b)
Stats. Implemented: ORS 343.045, ORS 343.155 & ORS 343.167
Hist.: EB 28-1989(Temp), f. & cert. ef. 10-16-89; EB 3-1990, f. & cert. ef. 1-26-90; EB 9-1992, f. & cert. ef. 4-7-92; ODE 2-2003, f. & cert. ef. 3-10-03

Hearings under Section 504

581-015-0108 amended and renumbered 581-015-2390
Definitions for Hearings Under Section 504 of the Rehabilitation Act 
The following definitions apply to OAR 581-015-2395 [OAR 581-015-0109]: 
(1) "Student with a disability under Section 504" means any student who[: 
(a) Has] has a physical or mental impairment that substantially limits one or more major life activities. [; 
(b) Has a record of such an impairment; or 
(c) Is regarded as having such an impairment. ]
(2) As used in section (1) of this rule: 
(a) "Physical or mental impairment" means any physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the following body systems: Neurological; musculoskeletal; special sense organs; respiratory, including speech organs; cardiovascular; reproductive; digestive; genito-urinary; hemic and lymphatic; skin; endocrine; any mental or psychological disorder, such as mental retardation, organic brain syndrome, emotional or mental illness, and specific learning disabilities; 
(b) "Major life activities" means functions such as caring for one's self, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working; 
[(c) "Has a record of such impairment" means has a history of, or has been misclassified as having, a mental or physical impairment that substantially limits one or more major life activities; 
(d) "Is regarded as having an impairment" means: 
(A) Has a physical or mental impairment that does not substantially limit major life activities but that is treated by a recipient as constituting such a limitation; 
(B) Has a physical or mental impairment that substantially limits major life activities only as a result of the attitudes of others towards such impairment; 
(C) Has none of the impairments defined in subsection (2)(a) of this rule but is treated by a school district as having such an impairment. ]
(3) "Qualified student with a disability under Section 504" means a student with a disability under Section 504 who is: 
(a) Of an age during which non-disabled persons are provided educational services; 
(b) Of any age during which it is mandatory under state law to provide such services to students with disabilities; or 
(c) To whom a state is required to provide a free appropriate public education under the Individuals with Disabilities Education Act. 
(4) "School District" means a school district as defined in ORS 343.153. 
Stat. Auth.: ORS 326 & ORS 323.055
Stats. Implemented: ORS 343.041
Hist.: EB 7-1987(Temp), f. & ef. 5-11-87; EB 24-1988, f. & cert. ef. 5-24-88; ODE 6-2003, f. 4-29-03, cert. ef. 4-30-03
581-015-0109 amended and renumbered 581-015-2395
Procedures for a Hearing under Section 504 of the Rehabilitation Act of 1973 
(1) The parent or guardian of a qualified student with a disability under section 504 may file a written request for a hearing with the State Superintendent of Public Instruction with respect to actions regarding the identification, evaluation, provision of a free appropriate education, or education placement of the student with the disability under Section 504, which the parent or guardian alleges to be in violation of Section 504 of the Rehabilitation Act of 1973, Public Law 93-112, or any amendment thereof. In such event, the Superintendent will [shall] conduct a hearing. 
(2) The school district involved in the hearing is [shall be] responsible for the costs of the hearing. 
(3) The prehearing and hearing procedures in OAR 581-015-2340 through 581-015-2383 apply to hearings conducted under Section 504 of the Rehabilitation Act.
(4) [(3)] The parties are [shall be] entitled to the procedural rights under OAR 581-015-2360 [OAR 581-015-0080] with the exceptions of the stay-put provision [in OAR 581-015-0080(3)(f)(A]) and the right to obtain at no cost a written or electronic verbatim record of the hearing [in OAR 581-015-0080(3)(f)(B)(iv)], both of which do [shall] not apply to a hearing under this rule. 

(5) [(4)] Nothing in this rule is meant to prevent the parties from also seeking due process remedies under the Individuals with Disabilities Education Act as set forth in OAR 581-015-2340 through 581-015-2385 [OAR 581-015-0080 through 581-015-0093 and 581-015-0096]. 
Stat. Auth.: ORS 326 & ORS 343.055
Stats. Implemented: ORS 343.041
Hist.: EB 7-1987(Temp), f. & ef. 5-11-87; EB 24-1988, f. & cert. ef. 5-24-88; EB 24-1990, f. & cert. ef. 5-18-90; EB 9-1993, f. & cert. ef. 3-25-93; ODE 6-2003, f. 4-29-03, cert. ef. 4-30-03

DISCIPLINE

581-015-0550 amended and renumbered 581-015-2400
Definitions
For the purposes of OAR 581-015-2400 through 581-015-2445 [OAR 581-015-0550 to 581-015-0559], the following definitions apply:
(1) "Behavioral intervention plan" means an individualized plan, including positive interventions, designed to assist a student to decrease inappropriate behavior and increase or teach an alternative appropriate behavior.
(2) "Current educational placement" means the type of educational placement of the child as described in the child's "annual determination of placement" document at the time of the disciplinary removal. It does not mean the specific location or school but the type of placement on the continuum of placement options (e.g. regular classroom with support; regular classroom with resource room support; special class; special school; home instruction, etc.).
(3) "Disciplinary removal" means suspension, expulsion, or other removal from school for disciplinary reasons, including removals for mental health examinations for students who threaten violence or harm in public schools under ORS 339.250(4)(b)(C). It does not include:
(a) Removals by other agencies;
(b) Removals for public health reasons (e.g. head lice, immunizations, communicable diseases, etc.);
(c) In-school suspensions if the child continues to have access to the general curriculum and to special education and related services as described in the child's IEP, and continues to participate with nondisabled children to the extent they would in their current placement; or
(d) Bus suspensions, unless the student's IEP includes transportation as a related service, the district makes no alternative transportation arrangements for the student, and the student does not attend school as a result of the bus suspension.
(4) "Functional behavioral assessment" means an individualized assessment of the student that results in a hypothesis about the function of a student's behavior and, as appropriate, recommendations for a behavior intervention plan.
(5) "Suspension" means any disciplinary removal other than expulsion.
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.155
Stats. Implemented: ORS 343.045 - ORS 343.155
Hist.: ODE 35-1999, f. 12-13-99, cert. ef. 12-14-99; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0551 amended and renumbered 581-015-2405
Disciplinary Removals for Up to 10 School Days for Children with Disabilities 
(1) School districts may remove a child with a disability who violates a code of student conduct [suspend children with disabilities] from the child’s [their] current educational placement to an appropriate interim alternative educational setting, another setting, or suspension, for up to ten school days in a school year to the same extent, and with the same notice, as for children without disabilities. These removals are not considered a change in placement.  
(2) During disciplinary removals described in section (1) of this rule:
(a) School districts are not required to provide access to special education and the general curriculum unless students without disabilities are provided access during this time.
(b) School districts are not required to determine whether the child's behavior resulting in disciplinary removal is a manifestation of the child's disability.
(3) For the purpose of counting days of suspensions under OAR 581-015-2405 through 581-015-2445:
(a) Suspensions of a half day or less are counted as a half day; and
(b) Suspensions of more than a half-day are counted as a whole day.
(4) For the purposes of determining "current educational placement" in subsection (1) of this rule:
(a) Children who received special education services in another state and are found eligible for special education in Oregon are [shall be] treated as [if] initially placed in special education in Oregon, and any days of suspension accrued in the former state are [shall] not [be] counted toward the ten days.
(b) For children who move from one school district to another school district in Oregon, any days of suspension from the former district carry over to the new school district unless the school district does not have actual knowledge of the previous suspensions.
[(5) If a parent requests a due process hearing because they disagree with the suspension, the child shall complete the suspension and then return their current educational placement unless the provisions of OAR 581-015-0552, 581-015-0555 or 581-015-0556 apply, or the parent and school district agree to another placement pending the hearing.
(6) The Department shall provide guidance to school districts on the benefits of conducting functional behavioral assessments and developing behavioral intervention plans for students who are removed from school under this rule.]
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.155; 34 CFR 300.530
Stats. Implemented: ORS 343.045 - ORS 343.155
Hist.: ODE 35-1999, f. 12-13-99, cert. ef. 12-14-99; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0552 amended and renumbered 581-015-2410
Additional Disciplinary Removals of up to 10 School Days Each (No Pattern)
(1) School districts may remove a child with a disability who violates a code of student conduct [suspend children with disabilities] from the child’s [their] current educational placement to an appropriate interim alternative educational setting, another setting, or suspension for additional periods of up to ten school days in a school year to the same extent, and with the same notice, as for children without disabilities, if the removals do not constitute a pattern under section (2) of this rule. These removals are not considered a change in placement.  
(2) [In determining whether removals of additional periods of up to 10 school days constitute a pattern of removals from the child's current educational placement in a school year,] School [school] personnel must determine [shall consider], on a case-by-case basis, whether the series of removals constitute a pattern:: 
(a) Because the child’s behavior is substantially similar to the child’s behavior in previous incidents that resulted in the series of removals; and

(b) Because of such additional factors as the length of each removal, the total amount of time the child has been removed, and the proximity of removals to one another.

[(a) The length of each removal;
(b) The total time of removals; and
(c) The proximity of the removals to one another.]
(3) Services.  During removals described in section (1) of this rule:
(a) School districts must [shall] provide services that are necessary to enable the child:
(A) To continue to participate [appropriately progress] in the general education curriculum, although in another setting; and 
(B) To progress [appropriately advance] toward meeting [achieving] the goals in the child's IEP.
(b) School personnel, in consultation with at least one of the child’s teachers, determine the extent to which the [The] services described in subsection (3)(a) of this rule are needed, and the location for delivery of those services [may be determined by school personnel, in consultation with the child's special education teacher, or by the child's IEP team]. 
[(c) Within 10 business days of the first day of removal under section (1) of this rule, school districts shall hold an IEP meeting to:
(A) Develop a plan for conducting a functional behavioral assessment unless a functional behavioral assessment has been completed on the behavior that resulted in the removal; or
(B) If there is a behavioral intervention plan in place, to review the plan if one or more team members believe that revisions are needed.
(d) As soon as practicable after developing a plan for conducting a functional behavioral assessment under subsection (3)(c) of this rule, and completing the assessments required by the plan, the school district shall hold an IEP meeting to develop appropriate behavioral interventions to address the behavior and shall implement those interventions.]
(c) [(e)] School districts are not required to determine whether the behavior resulting in removal is a manifestation of the child's disability.
[(f) Upon subsequent removals of up to ten school days that are not a pattern, the IEP team shall review the behavior intervention plan and its implementation to determine if modifications are necessary.]
(4) The determination in subsection (2) is subject to review under OAR 581-015-2445.  
[(4) If a parent requests a due process hearing because they disagree with the suspension, the child shall complete the suspension and then return to their current educational placement pending the hearing unless:
(a) The provisions of OAR 581-015-0555 or 581-015-0556 apply; or
(b) The parent and school district agree to another placement.]
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.155; 34 CFR 300.530; 34 CFR 300.536
Stats. Implemented: ORS 343.045 - ORS 343.155
Hist.: ODE 35-1999, f. 12-13-99, cert. ef. 12-14-99; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0553 amended and renumbered 581-015-2415
Disciplinary Removals of More than 10 School Days (Pattern or Consecutive)
(1) A disciplinary removal is considered a change in educational placement and the school district must [shall] follow special education due process procedures if:
(a) The removal will be for more than 10 consecutive school days (e.g. expulsion); or
(b) The child will be removed for more than 10 cumulative school days from their current educational placement in a school year, and those removals constitute a pattern under OAR 581-015-2410(2) [OAR 581-015-0552(2)].
(2) School personnel may consider any unique circumstances on a case-by-case basis when determining whether to order a disciplinary removal under subsection (1) for a child with a disability who violates a code of conduct.  

(3) Manifestation determination.  Within 10 school days of any decision to change the placement of a child with a disability because of a violation of a code of student conduct, the school district must determine whether the child’s behavior is a manifestation of the student’s disability in accordance with OAR 581-015-2420.  
[(2)] If a school district intends to initiate a removal under section (1) of this rule:
(a) School districts shall,:
(A) Immediately schedule an IEP meeting for the purposes of subsection (2)(b) of this rule; and
(B) Not later than the date on which the decision to remove a student under section (1) is made: 
(i) Provide notice of disciplinary action under OAR 581-021-0065(1) (for a suspension) or 581-021-0070(3) (for an expulsion); and
(ii) Provide notice of procedural safeguards under OAR 581-015-0079.
(b) Immediately or within 10 business days, school districts shall hold an IEP meeting to:  
(A) Develop an assessment plan unless a functional behavioral assessment has been completed on the behavior that resulted in the disciplinary removal or, if there is a behavioral intervention plan in place, to review the plan and revise as appropriate;
(B) Determine whether the child's behavior is a manifestation of the child's disability under OAR 581-015-0554; and
(C) Review the child's IEP and placement, and revise as appropriate.]
(4) [(c)] Manifestation.  If the determination under subsection (3) is [IEP team determines] that the child's behavior is a manifestation of the child’s [student's] disability [under OAR 581-015-0554], the school district [cannot proceed with the disciplinary action under section (1) of this rule. However] must:

(a) Return the child to the placement from which the child was removed, unless:

(A) The parent and school district agree to a change of placement as part of the modification of the behavioral intervention plan under subsection (4)(b); 
[(A)] The IEP team [may review and revise the child's IEP and] placement;  ]
(B) The [A] school district removes the child [may initiate removal] to an interim alternative educational setting under OAR 581-015-2425 [OAR 581-015-0555] for a weapons or drug violation or for infliction of serious bodily injury; or  
(C) The [A] school district [may] obtains an order from an administrative law judge under OAR 581-015-2430 [seeks a  hearing officer removal under OAR 581-015-0556] allowing a change in placement to an interim alternative educational setting for injurious behavior[.]; and  
(b) Either:

(A) Conduct a functional behavioral assessment, unless the school district conducted a functional behavioral assessment before the behavior occurred that prompted the disciplinary action, and implement a behavior intervention plan; or

(B) If the student already has a behavior plan, review the behavioral intervention plan and modify it, as necessary, to address the behavior.  
(5) [(d)]No manifestation.   If the determination under subsection (3) is [IEP team determines] that the child's behavior is not a manifestation of the child’s [student's] disability [under OAR 581-015-0554,]:

(a) The [ the] school district may proceed with disciplinary action applicable to children without disabilities under section (1) of this rule, in the same manner and for the same duration in which the procedures [it] would be applied to children without disabilities.   

(b) If the school district takes such action applicable to all children, the school district must [shall]:

[(A) Ensure that the special education and disciplinary records of the child with a disability are transmitted for consideration by the school personnel making the final determination regarding the disciplinary action; and]
(A) On the date on which the decision is made to remove the student under subsection (5), notify the parents of that decision and provide the parents with notice of procedural safeguards under OAR 581-015-2315.  

(B) [(B)] Provide [the] services to the student in an interim alternative educational setting, determined by the IEP team, in accordance with OAR 581-015-2435; and  [that are necessary to enable the child:
(i)] To appropriately progress in the general curriculum, and
(ii)] To appropriately advance toward achieving the goals in the child's IEP.]  

(C) Provide, as appropriate, a functional behavioral assessment, and behavior intervention services and modifications, that are designed to address the behavior violation so that it does not recur.  
[(e) As soon as practicable after developing a plan for conducting a functional behavioral assessment under subsection (2)(b)(A) of this rule, and completing the assessments required by the plan, the school district shall hold an IEP meeting to develop appropriate behavioral interventions to address the behavior and shall implement those interventions.]
[(f) If a child's educational placement changes as a result of the IEP/placement reviews under subsections (2)(c) or (2)(d) of this rule, the school district shall provide prior written notice of change in placement under OAR 581-015-0075.]
(6) [(3) ] Placement pending due process hearing.  If a parent requests a due process hearing because of a disagreement with the manifestation determination or any decision about placement related to the disciplinary removal in section (1) of this rule, the child remains in the interim alternative educational setting pending the decision of the administrative law judge under OAR 581-015-2445, or until the end of the disciplinary removal under subsection (1) , whichever occurs first, unless the parent and school district agree otherwise.  [shall complete any suspension under OAR 581-015-0551 or 581-015-0552 and return to their current educational placement unless:  
(a) The provisions of OAR 581-015-0555 or 581-015-0556 apply; or
(b) The parent and school district agree to another placement pending the hearing.

Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.155; 34 CFR 300.504(a)(3), 34 CFR 300.530, 300.531, 300.532, 300.533
Stats. Implemented: ORS 343.045 - ORS 343.155
Hist.: ODE 35-1999, f. 12-13-99, cert. ef. 12-14-99; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0554 amended and renumbered 581-015-2420
Manifestation Determination  

(1) In determining whether the child's behavior is a manifestation of the child's disability, the school district, the parent, and relevant members of the IEP team (as determined by the parent and the district) must review all relevant information in the student’s file, including the child's IEP, any teacher observations, and any relevant information provided by the parents to determine:  [team and other qualified personnel shall consider all relevant information related to the behavior subject to disciplinary action, including:
(a) Evaluation and diagnostic results, including information from the parents;
(b) Observations of the child; and
(c) The child's IEP and placement.]

(a) If the conduct in question was caused by, or had a direct and substantial relationship to, the child’s disability; or 

(b) If the conduct in question was the direct result of the school district’s failure to implement the IEP.  
(2) If the school district, the parent, and relevant members of the IEP team determine that either subsection (1)(a) or (b) is applicable for the child, the conduct must be determined to be a manifestation of the child’s disability.  [The child's IEP team shall determine that the child's behavior is not a manifestation of the child's disability only if:
(a) The child's IEP and placement were appropriate in relationship to the behavior subject to the disciplinary action;
(b) The special education services, supplementary aids and services, and behavior intervention strategies were provided consistent with the child's IEP and placement;
(c) The child's disability did not impair the ability of the child to understand the impact and consequences of the behavior subject to disciplinary action; and
(d) The child's disability did not impair the ability of the child to control the behavior subject to disciplinary action. 
(3) If the IEP team and other qualified personnel determine that any of the standards in subsection (2), of this rule, were not met, the behavior must be considered a manifestation of the child's disability.]
(3) [(4)] If the basis for the team’s determination is that the school district did not implement the child’s IEP, [in conducting this review, the school district identifies deficiencies in the child's IEP or placement or with their implementation], the school district must [shall] take immediate steps to remedy those deficiencies.
[(5) If a parent requests a due process hearing to contest an IEP team's manifestation determination, the hearing officer shall determine whether the school district has applied the standards in subsection (2) of this rule.]
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.155;  34 CFR 300.530(e)
Stats. Implemented: ORS 343.045 - ORS 343.155
Hist.: ODE 35-1999, f. 12-13-99, cert. ef. 12-14-99
581-015-0555 amended, renamed and renumbered 581-015-2425
Removal to an Interim Alternative Educational Setting by School District [(Drugs & Weapons)]
(1) Definitions:
(a) "Drug" means illegal drug or controlled substance but does not include a substance that is legally possessed or used under the supervision of a licensed health-care professional or otherwise legally possessed. It does not include alcohol or tobacco.
(b) "Drug violation" means the use, possession, sale or solicitation of drugs at school or a school function.

(c) “Serious bodily injury” means bodily injury, which involves substantial risk of death; extreme physical pain; protracted and obvious disfigurement; or protracted loss or impairment of the function of a bodily member, organ or mental faculty.
(d) [(c)] "Weapon" means a weapon, device, instrument, material or substance, animate or inanimate, that is used for, or is readily capable of causing death or serious bodily injury, except that it does not include a pocket knife with a blade of less than 2 1/2 inches in length.
(e) [(d)] "Weapon violation" means carrying a weapon to school or to a school function or acquiring a weapon at school.
(2) School districts may remove a child with disabilities from their current educational placement to an appropriate interim alternative educational setting for the same amount of time that a child without a disability would be subject to discipline, but for not more than 45 school [calendar] days in a school year without regard to whether the behavior is determined to be a manifestation of the child’s disability for:

(a) A [ a] drug or weapon violation as defined in subsection(1); or

(b) If the child has inflicted serious bodily injury upon another person while at school, on school premises, or at a school function under the jurisdiction of the Department or a school district.
(3) A [This] removal for a drug or weapon violation, or for inflicting serious bodily injury, is considered a change in placement. 

(4) School personnel may consider any unique circumstances on a case-by-case basis when determining whether order a removal under subsection (2) for a child with a disability who violates a code of conduct.  

(5) [(3)] For [During] removals described in subsection (2) of this rule, school districts must:
(a) On the date on which the decision is made to remove the student under subsection (2), notify the parents of that decision and provide the parents with notice of procedural safeguards under OAR 581-015-2315; 

(b)Provide the services to the student in an interim alternative educational setting, determined by the IEP team, in accordance with OAR 581-015-2345;  
(c) Within 10 school days of any decision to remove a child under subsection (2), determine whether the child’s behavior is a manifestation of the child’s disability in accordance with OAR 581-015-2420; and  
(d) Provide, as appropriate, a functional behavioral assessment, and behavior intervention services and modifications, that are designed to address the behavior violation so that it does not recur.  
[(a) School districts shall:
(A) Immediately schedule an IEP meeting for the purposes of subsection (3)(b); and
(B) Not later than the date on which the decision to take that action is made:
(i) Provide notice of disciplinary action under OAR 581-021-0065(1) (for a suspension) or 581-021-0070(3) (for an expulsion); and notice of the school district's decision to remove the child to an interim alternative educational setting under this rule; and
(ii) Provide notice of procedural safeguards under OAR 581-015-0079.
(b) Immediately or within 10 business days, school districts shall convene an IEP meeting to: 
(A) Develop an assessment plan unless a functional behavioral assessment has been completed on the behavior that resulted in the removal or, if there is a behavioral intervention plan in place, to review the plan and revise as appropriate;
(B) Determine whether the child's behavior is a manifestation of the child's disability under OAR 581-015-0554; and
(C) Review the child's IEP, and revise as appropriate, and determine the specific interim alternative educational setting, consistent with the requirements of OAR 581-015-0557.
(c) If the IEP team determines that the child's behavior is a manifestation of the student's disability under OAR 581-015-0554, the school district cannot proceed with the disciplinary action under OAR 581-015-0553(1). However:
(A) The school district may continue the child's placement in the interim alternative educational setting until the end of the 45 day period;
(B) The IEP team may review and revise the child's IEP and placement; and
(C) A school district may seek a hearing officer removal under OAR 581-015-0556 for injurious behavior.
(d) If the IEP team determines that the student's behavior is not a manifestation of their disability under OAR 581-015-0554, the school district may proceed with disciplinary action under OAR 581-015-0553(1) applicable to children without disabilities, in the same manner in which it would be applied to children without disabilities. If the school district takes such action applicable to all children, the school district shall: 
(A) Ensure that the special education and disciplinary records of the child with a disability are transmitted for consideration by the school personnel making the final determination regarding the disciplinary action; and
(B) Provide the services, determined by the IEP team, that are necessary to enable the child:
(ii) To appropriately progress in the general curriculum; and
(ii) To appropriately advance toward achieving the goals in the child's IEP.
(e) If a child's educational placement changes as a result of the IEP/placement reviews under subsections (2)(c) or (2)(d) of this rule, the school district shall provide prior written notice of change in placement under OAR 581-015-0075.
(f) As soon as practicable after developing a plan for conducting a functional behavioral assessment under subsection (3)(b)(A) of this rule, and completing the assessments required by the plan, the school district shall hold an IEP meeting to develop appropriate behavior interventions to address the behavior and shall implement those interventions.
(6) [(4)] Placement pending due process hearing.  If a parent requests a due process hearing because of a disagreement with the manifestation determination, removal to the interim alternative educational setting, or any decision about placement related to a disciplinary removal under section (2) [(1)] of this rule, the child remains in the interim alternative educational setting pending the decision of the administrative law judge under OAR 581-015-2445, or until the end of the removal under section (2), whichever occurs first, unless the parent and school district agree otherwise.  [shall:
(a) Complete any suspension under OAR 581-015-0551 or 581-015-0552; and
(b) Remain in the interim alternative educational setting pending the decision of the hearing officer or for 45 calendar days, whichever occurs first; unless:
(A) the parent and school district agree otherwise; or
(B) the provisions of OAR 581-015-0556 apply.
(5) In reviewing a decision to place the child in an interim alternative educational setting for a drug or weapon violation, the hearings officer shall apply the standards in OAR 581-015-0556(3).]
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.155; 34 CFR 300.504(a)(3); 34 CFR 300.530; 34 CFR 300.533; 34 CFR 300.536
Stats. Implemented: ORS 343.045 - ORS 343.155
Hist.: ODE 35-1999, f. 12-13-99, cert. ef. 12-14-99; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0556 amended, renamed and renumbered 581-015-2430
Removal to an Interim Alternative Educational Setting by Administrative Law Judge [Hearing Officer] (Injurious Behavior)
(1) [Definitions: 
(a)] "Injurious behavior" means behavior that is substantially likely to result in injury to the child or to others. 
[(b) "Substantial evidence" means beyond a preponderance of the evidence. ]
(2) School districts may request an expedited due process hearing under OAR 581-015-2445 [OAR 581-015-0559] to obtain an [a hearing officer's] order from an administrative law judge to order a change in placement of the child [remove a child] to an interim alternative educational setting for not more than 45 school days for injurious behavior. [Under these circumstances, the specific interim alternative educational setting may be determined by school personnel in consultation with the child's special education teachers, consistent with the requirements of OAR 581-015-0557, or by the IEP team. ]

(3) The interim alternative educational setting must meet the requirements of OAR 581-015-2435(2).

(4) The procedures in subsection (2) may be repeated if the school district believes that returning the child to the original placement is substantially likely to result in injurious behavior.  

[(3) A special education hearing officer may order a change in placement, under section (2) of this rule , if the hearing officer: 
(a) Determines that the school district has demonstrated by substantial evidence that maintaining the current placement of the child is substantially likely to result in injury to the child or to others; 
(b) Considers the appropriateness of the child's current placement; 
(c) Considers whether the school district has made reasonable efforts to minimize the risk of harm in the child's current placement, including the use of supplementary aids and services; and 
(d) Determines that the interim alternative educational setting meets the requirements of OAR 581-015-0557.]
(4) During removals described in section (2): 
(a) School districts shall: 
(A) Immediately schedule an IEP meeting for the purposes of subsection (4)(b); and 
(B) Not later than the date on which the decision to take that action is made:
(i) Provide notice of disciplinary action under OAR 581-021-0065(1) (for a suspension) or 581-021-0070(3) (for an expulsion); notice of the school district's decision to remove the child to an interim alternative educational setting under this rule, and, if determined under subsection (2), the specific interim alternative educational placement; and 
(ii) Provide notice of procedural safeguards under OAR 581-015-0079. 
(b) Immediately or within 10 business days, school districts shall convene an IEP meeting to: 
(A) Develop an assessment plan unless a functional behavioral assessment has been completed on the behavior that resulted in the removal or, if there is a behavioral intervention plan in place, to review the plan and revise as appropriate; 
(B) Determine whether the child's behavior is a manifestation of the child's disability under OAR 581-015-0554; and 
(C) Review the child's IEP, and revise as appropriate, and determine the specific interim alternative educational setting, consistent with the requirements of OAR 581-015-0557, if not already determined under subsection (2) of this rule. 
(c) If the IEP team determines that the child's behavior is a manifestation of the student's disability under OAR 581-015-0554, the school district cannot proceed with the disciplinary action under OAR 581-015-0553(1). However: 
(A) The school district may continue the child's placement in the interim alternative educational setting until the end of the 45 day period; and 
(B) IEP team may review and revise the child's IEP and placement. 
(d) If the IEP team determines that the student's behavior is not a manifestation of their disability under OAR 581-015-0554, the school district may proceed with disciplinary action under OAR 581-015-0553(1) applicable to children without disabilities, in the same manner in which it would be applied to children without disabilities. If the school district takes such action applicable to all children, the school district shall: 
(A) Ensure that the special education and disciplinary records of the child with a disability are transmitted for consideration by the school personnel making the final determination regarding the disciplinary action; and 
(B) Provide the services, determined by the IEP team, that are necessary to enable the child: 
(i) To appropriately progress in the general curriculum; and 
(ii) To appropriately advance toward achieving the goals in the child's IEP. 
(e) If a child's educational placement changes as a result of the IEP/placement reviews under subsections (4)(c) or (4)(d) of this rule, the school district shall provide prior written notice of change in placement under OAR 581-015-0075. 
(f) As soon as practicable after developing a plan for conducting a functional behavioral assessment under subsection (4)(b)(A) of this rule, and completing the assessments required by the plan, the school district shall hold an IEP meeting to develop appropriate behavior interventions to address the behavior and shall implement those interventions. 
(5) If a parent requests a due process hearing because of a disagreement with the manifestation determination or any decision about placement, the child shall: 
(a) Complete any suspension under OAR 581-015-0551 or 581-015-0552; and 
(b) Remain in the interim alternative educational setting pending the decision of the hearing officer or for 45 calendar days, whichever occurs first, unless: 
(A) The parent and school district agree otherwise, or 
(B) The procedures in sections (2) and (3) are repeated. ]
(5) [(6)] Nothing in this rule precludes a school district from seeking a court order to remove a child from the child's current educational placement to another placement if the district believes that the maintaining the child in the child's current educational placement is substantially likely to result in injurious behavior. 
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.155; 34 CFR 300.532
Stats. Implemented: ORS 343.045 - ORS 343.155
Hist.: ODE 35-1999, f. 12-13-99, cert. ef. 12-14-99; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0557 amended and renumbered 581-015-2435
Requirements of an Interim Alternative Educational Setting
An interim alternative educational setting under OAR 581-015-2415 and 581-015-2425 must [shall]:
(1) Be determined by the child’s IEP team; and 

(2) [(1)] Enable the child to continue to:
(a) Continue to participate [Progress] in the general curriculum, although in another setting; and
(b) To progress toward achieving the goals [Receive special education services and modifications described] in the child's IEP. [that will enable the child to meet IEP goals; and
(2) Include services and modifications that:
(a) Address the misconduct; and
(b) Are designed to prevent the misconduct from recurring.]
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.155; 34 CFR 300.530
Stats. Implemented: ORS 343.045 - ORS 343.155
Hist.: ODE 35-1999, f. 12-13-99, cert. ef. 12-14-99
581-015-0558 amended and renumbered 581-015-2440
Protections for Children Not Yet Eligible for Special Education
(1) The provisions of OAR 581-015-2400 through 581-015-2435 [OAR 581-015-0550 through 581-015-0557] apply to children not yet identified as children with disabilities if the school district had knowledge that the child was a child with a disability. 
(2) For the purposes of subsection (1) of this rule, a school district "had knowledge" if, before the behavior that precipitated the disciplinary action occurred:   
(a) The parent of the child [has] expressed a concern in writing [(or orally if the parent does not know how to write or has a disability that prevents a written statement]) to supervisory or administrative school personnel, or a teacher of the child, that the child is in need of special education and related services;  
[(b) The behavior or performance of the child demonstrates the need for special education and related services in relation to eligibility criteria in OAR 581-015-0051;]  
(b) (c) The parent of the child [has] requested a special education evaluation of the child; or 
(c) (d) The teacher of the child, or other school personnel, [has] expressed specific concerns [a concern] about a pattern of [the] behavior [or performance of] demonstrated by the child directly to the school district’s director of [a school district] special education or other supervisory personnel of the district.  [representative in accordance with the school district's child find or referral system under OAR 581-015-0037(1).]  
(3) Notwithstanding subsections (1) and (2) of this rule, a school district will not be considered to have had knowledge that the child was a child with a disability if: 

(a) The parent of the child has not allowed an evaluation of the child or has refused services under OAR 581-015-2090; or   
(b) [(a)] The child has been evaluated in accordance with OAR 581-015-2090 through 581-015-2180 [school district conducted a special education evaluation under OAR 581-015-0559], [determined that] the child was determined not eligible. [, and gave the parent prior written notice of that determination under OAR 581-015-0075; or 
(b) The school district determined that a special education evaluation was not necessary and gave the parent prior written notice of that determination under OAR 581-015-0075]. 
(4) If the school district did not have knowledge before taking disciplinary action against the child, the district may take the same disciplinary actions as applied to children without disabilities who engaged in comparable behaviors. However: 
(a) If a special education evaluation is requested or if the school district initiates a special education evaluation, the evaluation must [shall] be conducted in an expedited manner. 
(b) Until the evaluation is completed, the child remains in the educational placement determined by school personnel, which can include suspension, expulsion, or placement in alternative education under OAR 581-021-0071. 
(c) If, on completion of the evaluation, the child is determined to be a child with a disability, the school district must [shall] conduct an IEP meeting to develop an IEP and determine placement and must [shall] provide special education and related services. 
(d) The provisions of OAR 581-015-2400 through 581-015-2435 and OAR 581-015-2445 [OAR 581-015-0550 through 581-015-0557 shall] apply beginning on the date of the eligibility determination. 
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.155; 34 CFR 300.534
Stats. Implemented: ORS 343.045 - ORS 343.155
Hist.: ODE 35-1999, f. 12-13-99, cert. ef. 12-14-99; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0559 amended, renamed and renumbered 581-015-2445
Expedited Due Process Hearings [in Disciplinary Actions]
(1) [When either party requests, an]  An expedited due process hearing must [shall] be held :  [ in a dispute over a disciplinary action for a child with a disability] if a hearing is requested under OAR 581-015-2345 because: 
(a) In a dispute over a disciplinary action for a child with a disability, the child's parent disagrees with a determination that the child's behavior was not a manifestation of the child's disability or with any decision regarding the child's educational placement; or 
(b) The school district believes that maintaining the current placement of the child is substantially likely to result in injury to the child or to others.  [maintains that it is dangerous for the child to be in the child's current educational placement (placement prior to removal to the interim alternative educational setting) during the pendency of the hearing.]  
(2) Expedited due process hearings must meet [: 
(a) Meet] the requirements of OAR 581-015-2340 through 581-015-2385 [OAR 581-015-0080 through 581-015-0093]; except that: 
[(A) The time period identified in OAR 581-015-0080 for disclosing evidence to the other party shall be two business days; and ]
(a) Unless the parents and school district agree in writing to waive the resolution meeting in OAR 581-015-2355 or agree to use the mediation process in OAR 581-015-2335:

(A) A resolution meeting must occur within seven days of receiving notice of the due process hearing request; and

(B) The hearing may proceed unless the matter has been resolved to the satisfaction of both parties within 15 days of the receipt of the due process hearing request.

(b) [(B)] The expedited hearing must occur within 20 school days of the date the hearing is requested and must result in a written decision within 10 school days after the hearing; and  [shall be mailed to the parties within 30 days of the public agency's receipt of the request for the hearing, however the hearing office may grant an extension of no more than 15 days if the hearing officer finds substantial justification for this extension.] 
[(b) Be conducted by a due process hearing officer who satisfies the requirements of OAR 581-015-0096. ]

Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.155; 34 CFR 300.532
Stats. Implemented: ORS 343.045 - ORS 343.155
Hist.: ODE 35-1999, f. 12-13-99, cert. ef. 12-14-99; ODE 2-2003, f. & cert. ef. 3-10-03
CHILDREN IN PRIVATE SCHOOLS ENROLLED BY THEIR PARENTS

581-015-0705  amended and renumbered 581-015-2450
Definitions 
For the purposes of OAR 581-015-2450 through 581-015-2515 [581-015-0038 to 0196 and 581-015-0706 to 581-015-0709], the following definitions apply: 
(1) "Enrolled in a public school or ECSE program" means enrolled in, attending, and, for children ages 7 to 18, not exempt from compulsory school attendance as a private school student. 
(2) "IDEA funds" means federal funds allocated to the public agency under the Individuals with Disabilities Education Act [ of June 4, 1997] .
(3) "Private school child with a disability" means [: (a) A]  a child with a disability or preschool child with a disability aged 3 to school-age who has been enrolled by a [their] parent in a private school or facility, [who is:, : [(A) A school-age child eligible for special education under OAR 581-015-0051] and who, if aged 7 to 18, is exempt from compulsory school attendance under ORS 339.115.[; or 
(B) A child aged 3 until the age of eligibility for public school who is eligible for early childhood special education under OAR 581-015-051 or as a child with a developmental delay under 581-015-0942. 
(a) [(b)] This term includes school-age children who are exempt from compulsory school attendance under ORS 339.115, even if a school district permits the student to attend one or more classes pursuant to a district policy permitting partial [dual] enrollment. 
(b) [(c)] This term does not include: 
(A) Children three years of age until the age of eligibility for public school who can be provided a free appropriate public education in a private preschool or child care setting selected and paid for by their parents; or   
(B) Children who are exempt from compulsory school attendance under ORS 339.115 as a home schooled student; or 
(C) Children who are not of compulsory school attendance age who have rejected public agency services but who are not attending a private school; or 
(D) Children who are placed in a private school by the public agency. 
(4) “Private school” means a private elementary or secondary school or facility, including a private religious school.  A preschool is considered a private school under this provision only if it is part of a private elementary or secondary school.  

(4) "Public agency" means: 
(a) For school-aged children, [their resident ] the school district where the private elementary or secondary school is located; and 
(b) For children aged 3 up to school-age, the EI/ECSE contractor where the private elementary school or secondary school is located.  [Department]. 
(5) "Representatives of private school children with disabilities" means individuals selected from staff of private schools located in the public agency's jurisdiction and parents of private school children with disabilities, and other individuals who are knowledgeable about the needs of private school children with disabilities.  

(5) [(6)] "Services [Service] plan" means a written statement that describes the special education and related services the school district will provide to a parentally-placed private school child with a disability who has been designated to receive services, including the location of services and any transportation necessary, consistent with OAR 581-015-2460.  [an individually developed plan that describes the special education, related services or modifications or accommodations that will be provided by the public agency for a private school child with disabilities. Unlike an IEP or IFSP, a service plan does not need to provide a free appropriate public education. ]

Stat. Auth.: ORS 343.055 & ORS 343.157; 300.134, 300.37; 34 CFR 300.133
Stat. Implemented: ORS 343.055
Hist.: ODE 16-2000, f. & cert. ef. 5-23-00; ODE 6-2003, f. 4-29-03, cert. ef. 4-30-03
581-015-0166 amended, renamed and renumbered 581-015-2455
Provision of services for [Public Agency Responsibility for] Private School Children with Disabilities [and Limitation on Services]
(1) Each public agency must provide for participation in special education and related services to private school children with disabilities who are enrolled in private schools located within the school district boundaries, to the extent consistent with the number and location of these children.  

(2) [(1)] No private school child with a disability has an individual right to receive some or all of the special education and related services that the child would receive if enrolled in a public school
(3) [(2)] Decisions about the services that will be provided to private school children with disabilities must be made in accordance with OAR 581-015-2460 and OAR 581-015-2480 [OAR 581-015-0171 and 0151]. 
(4) [(3)] Special education and related [The] services provided to private school children with disabilities must be provided by personnel meeting the same standards as personnel providing services in the [public schools or ECSE program] public agency, except that private school teachers providing equitable services to private school children with disabilities do not have to meet the highly qualified special education teacher requirements.  
(5) Special education and related services must be provided to private school children with disabilities by employees of the public agency or through contract by the public agency with an individual, association, agency, organization, or other entity.  
(6) [ (4)] Private school children with disabilities may receive a different amount of services than children with disabilities in public schools. 
(7) Special education and related services may be provided to parentally placed private school children on the premises of private, including religious, schools, to the extent consistent with law.  
(8) Special education and related services provided to parentally placed private school children with disabilities, including materials and equipment, must be secular, neutral and nonideological.  
[(5) No private school child with a disability is entitled to any service or to any amount of a service the child would receive if enrolled in a public school.
(6) Public agencies are not required to develop an IEP or IFSP that assumes a public agency placement for each private school child each year.
(7) If a parent of a private school child with a disability requests an IEP or IFSP meeting, the public agency shall either:
(a) Hold an IEP meeting within a reasonable time; or
(b) Provide the parent with prior written notice of the public agency's refusal to hold an IEP or IFSP meeting.]
Stat. Auth.: ORS 343.041, ORS 343.055 & CFR § 76.650, 34 CFR 300.132; 34 CFR 300.137, 34 CFR 300.138; 34 CFR 300.139
Stats. Implemented: ORS 343.155
Hist.: 1EB 28-1978, f. & ef. 7-20-78; 1EB 25-1980, f. & ef. 11-7-80; EB 12-1995, f. & cert. ef. 5-25-95; ODE 16-2000, f. & cert. ef. 5-23-00; ODE 30-2000, f. & cert. ef. 12-11-00
581-015-0151 amended, renamed, and renumbered 581-015-2460
[Private Schools;] Services Plan
(1) If a child with a disability is enrolled by a parent in [a religious or other]  private school and will receive special education or related services from a public agency, the public agency must [shall]:
(a) Initiate and conduct meetings to develop, review and revise a [education ]services plan for the child in accordance with subsection (3) [OAR 581-015-0065]; and
(b) Ensure that a representative of the child's private school attends each meeting. If the representative cannot attend, the public agency must [shall] use other methods to [insure] ensure participation by the private school, including individual or conference telephone calls.   
(2) The services plan must [shall] describe the specific special education and related services that the public agency will provide to the child in light of the services that the public agency has determined, through the consultation process described in OAR 581-015-2480 [OAR 581-015-0171], it will make available to private school children with disabilities.
(3) The services plan must [shall], to the extent appropriate:
(a) Meet the requirements of OAR 581-015-2200 [OAR 581-015-0068] with respect to the services provided; and
(b) Be developed reviewed and revised consistent with OARs 581-015-2190 through 581-015-2210 and 581-015-2220(2) and(3).   [OARs 581-015-0063-0068 and 581-015-0568. ] 
(4) Transportation:

(a) Public agencies are not required to provide transportation from the child's home to the private school. 
(b) [(5)] If necessary for the child to benefit from or participate in the services provided by the public agency, the public agency must provide [ a private school child with a disability must be provided] transportation to the child: 
(A) [(a)] From the child's school or the child's home to a site other than the private school; and 
(B) [(b)] From the service site to the private school, or to the child's home, depending on the timing of the services. 
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055; 34 CFR 300.137 & 139
Stats. Implemented: ORS 343.155
Hist.: 1EB 28-1978, f. & ef. 7-20-78; EB 11-1995, f. & cert. ef. 5-25-95; ODE 16-2000, f. & cert. ef. 5-23-00
581-015-2465 (NEW)

Documentation Requirements

Each public agency must maintain in its records and provide annually to the Department the following information for parentally-placed private school children:

(1) The number of parentally placed private school children evaluated;

(2) The number determined to be children with disabilities, and 

(3) The number of children served.  

581-015-0706 amended and renumbered 581-015-2470
Expenditures for Parentally Placed Private School Children  

(1) Formulas for determining funds available for provision of special education and related services to private school children with disabilities: 
(a) For school-age children:  Each school district must [shall] spend an amount that is the same proportion of the school district's total subgrant of IDEA funds as the number of school-age private school children with disabilities who are enrolled by their parents in private schools located within the boundaries of the school district[residing in its jurisdiction] is to the total number of school-age children with disabilities in its jurisdiction. 
(b) For private school children with disabilities aged 3 up to school-age, the EI/ECSE contractor [Department] must [shall] spend: 
(A) An amount that is the same proportion of the contractor’s [Department's] total IDEA fund subgrant under section [611(g)] 611(f) for ECSE children as the number of ECSE private school children with disabilities who are enrolled by their parents in private schools located within the boundaries of the ECSE service area [ residing in its jurisdiction] is to the total number of ECSE children with disabilities in the service area [jurisdiction]; and 
(B) An amount that is the same proportion of the contractor’s  [Department's ] total IDEA fund subgrant under section 619(g) [of the Act] as the number of ECSE private school children with disabilities who are enrolled by their parents in private schools located within the boundaries of the ECSE service area [ residing in its jurisdiction]is to the total number of ECSE children with disabilities in in the service area [jurisdiction].

(2) If a public agency has not expended for equitable services all of the proportionate funds designated for that purpose by the end of the fiscal year the IDEA funds were appropriated, the public agency must obligate the remaining funds for special education and related services to parentally-placed private school children with disabilities for a carry-over period of one additional year.  
[(2) Private School Child Count: 
(a) Each school district, for school-age children, and the Department, for ECSE children, shall: 
(A) Consult with representatives of private school children in deciding how to conduct the annual count of the number of private school children with disabilities; and
 (B) Ensure that the count is conducted on December 1 of each year. 
(b) The child count must be used to determine the amount that the school district and the Department, respectively, shall spend on providing special education and related services to private school children with disabilities in the next subsequent fiscal year. 
(3) Expenditures for child find activities described in OAR 581-015-2085 [OAR 581-015-0037] may not be considered in determining whether the public agency has [school district or Department, respectively, have] met the requirements of section (1). 
(4) A public agency is [School districts and the Department, respectively, are] neither required to or prohibited from providing services to private school children with disabilities in excess of those required by this part, consistent with State law or local policy.  State and local funds must not supplant the proportionate amount of federal funds required to be expended under subsection (1). 
(5) The cost of the transportation described in OAR 581-015-2460(4)(b) [OAR 581-015-0151(5)] may be included in calculating whether the public agency has met the requirement of section (1) of this rule. 
Stat. Auth.: ORS 343.055 & ORS 343.157, 34 CFR 300.133 & 139
Stat. Implemented: ORS 343.055
Hist.: ODE 16-2000, f. & cert. ef. 5-23-00; ODE 6-2003, f. 4-29-03, cert. ef. 4-30-03
OAR 581-015-2475 (NEW)

Private School Child Count
(1) Each public agency must: 

(a) After timely and meaningful consultation with representatives of private school children consistent with OAR 581-015-2480, determine the number of private school children with disabilities attending private schools located within the boundaries of the public agency;

(b) Conduct the count on December 1 of each year; and
(c) Use the count to determine the amount that the public agency will spend on providing special education and related services to private school children with disabilities in the next fiscal year. 
Stat. Auth.: ORS 343.055 & ORS 343.157; 34 CFR 300.133
Stat. Implemented: ORS 343.055
Hist.: 
581-015-0171 amended and renumbered 581-015-2480
Consultation with Representatives of Private School Children with Disabilities
(1) To ensure timely and meaningful consultation, [P]public agencies must [shall] consult [, in a timely and meaningful way,] with [appropriate] representatives of private school children with disabilities during the design and development of special education and related services for the children, including regarding: [, on the number of private school children with disabilities, and their location to decide:]
[(a) Which children shall receive services;
(b) What services shall be provided;
(c) How and where the services shall be provided; and
(d) How the services shall be evaluated.]

(a) The child find process, including how private school children suspected of having a disability can participate equitably, and how parents, teachers, and private school officials will be informed of the process;

(b) The determination of the proportionate share of IDEA funds available to serve private school children with disabilities, including the determination of how the proportionate share of funds was calculated;

(c) The consultation process among the public agency and representatives of private school children with disabilities, including how such process will operate throughout the school year to ensure that private school children with disabilities identified through the child find process can meaningfully participate in special education and related services;

(d) How, where and by whom special education and related services will be provided for private school children with disabilities, including a discussion of the types of services (including direct services and alternate service delivery mechanisms), how such services will be apportioned if funds are insufficient to serve all children, and how and when these decisions will be made; and

(e) How, if the public agency disagrees with the views of private school officials on the provision of services or the types of services (whether provided directly or through a contract), the public agency will provide to the private school officials a written explanation of the reasons why the public agency chose not to provide services directly or through a contract.  

(2) For the purposes of this rule, “representatives of private school children with disabilities” means representatives of parents of private school children with disabilities and private school officials or other private school representatives.

[(2) This consultation shall occur before the public agency makes any decision that affects the opportunities of private school children to participate in services for parentally placed private school children.
(3) Each public agency shall give appropriate representatives of private school children with disabilities a genuine opportunity to express their views regarding each matter subject to the consultation requirements in this rule.]
(3) [(4)] The public agency makes the final decisions with respect to the services to be provided to eligible private school children.  
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055; 34 CFR 300.134 & 137
Stats. Implemented: ORS 343.041, ORS 343.055 & CFR § 76.650
Hist.: 1EB 28-1978, f. & ef. 7-20-78; EB 13-1995, f. & cert. ef. 5-25-95; ODE 16-2000, f. & cert. ef. 5-23-00 
OAR 581-015-2485 (NEW)

Written Affirmation 

(1) When timely and meaningful consultation has occurred as described in OAR 581-015-2480, the public agency must obtain a written affirmation signed by the representatives of participating private schools.

(2) If the representatives do not provide the affirmations within a reasonable period of time, the school district must forward the documentation of the consultation process to the Department. 
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055; 34 CFR 300.135
Stats. Implemented: ORS 343.041, ORS 343.055 & CFR § 76.650
Hist.: 
OAR 581-015-2485

Complaint by Private School Official

(1) A private school official may submit a complaint to the Department under OAR 581-015-2030 that the public agency did not engage in consultation that was meaningful and timely, or did not give due consideration to the views of the private school official. 
(a) If the private school official wishes to submit a complaint, the official must provide the basis of the noncompliance by the public agency to the Department, and the public agency must forward the appropriate documentation to the Department.

(b) If the private school official is dissatisfied with the decision of the Department, the official may submit a complaint to the United States Secretary of Education by providing the basis of the noncompliance by the public agency to the Secretary, and the Department will forward the appropriate documentation to the Secretary. 
(2) For the purposes of this rule, a “private school official” is an administrator of the private school.

581-015-0707 amended and renumbered 581-015-2490
Complaints and Due Process Hearings for Private School Children
(1) Due process hearing procedures do not apply to complaints that a public agency has failed to meet the requirements relating to the provision of services to and expenditures for private school children, including the provision of services indicated on the child's services plan.
(2) Due process hearing procedures do apply to complaints that a public agency has failed to meet the child find requirements, including the requirements regarding evaluation, determination of eligibility for special education services, and reevaluation.  Any due process hearing request regarding the child find requirements must be filed with the public agency in which the private school is located and with the Department under OAR 581-015-2345.
(3) Complaints that a public agency has failed to meet any of the requirements related to private school children may be filed under OAR 581-015-2030 [OAR 581-015-0054].
Stat. Auth.: ORS 343.055 & ORS 343.157; 34 CFR 300.140
Stats. Implemented: ORS 343.055
Hist.: ODE 16-2000, f. & cert. ef. 5-23-00
581-015-0196 amended and renumbered 581-015-2495
Funds and Property Not to Benefit Private Schools 
(1) A public agency may not use IDEA funds to finance the existing level of instruction in a private school or to otherwise benefit the private school.
(2) The public agency must [shall]use IDEA funds to meet the special education needs of students enrolled in private schools, but not for:
(a) The needs of a private school; or
(b) The general needs of the students enrolled in the private school.
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055; 34 CFR 300.141
Stats. Implemented: ORS 343.155
Hist.: 1EB 28-1978, f. & ef. 7-20-78; EB 11-1995, f. & cert. ef. 5-25-95; ODE 16-2000, f. & cert. ef. 5-23-00

581-015-0708 amended and renumbered 581-015-2500
Use of [Public School and Private School ]Personnel 
(1) A public agency may use IDEA funds to make public agency [school] personnel available in other than public facilities:
(a) To the extent necessary to implement any of the requirements related to private school children with disabilities; and 
(b) If those services are not normally provided by the private school.
(2) A public agency may use IDEA funds [of the Act] to pay for the services of an employee of a private school to provide services to private school children if:
(a) The employee performs the services outside of his or her regular hours of duty; and
(b) The employee performs the services under public supervision and control.
Stat. Auth.: ORS 343.055 & ORS 343.157; 34 CFR 300.142
Stats. Implemented: ORS 343.055
Hist.: ODE 16-2000, f. & cert. ef. 5-23-00
581-015-0191 amended and renumbered 581-015-2505
Separate Classes Prohibited
A public agency may not use IDEA funds for classes that are organized separately on the basis of school enrollment or religion of the students if:
(1) The [the] classes are at the same site; and
(2) The [the] classes include students enrolled in public schools or ECSE programs and students enrolled in private schools.
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055; 34 CFR 300.143
Stats. Implemented: ORS 659.150
Hist.: 1EB 28-1978, f. & ef. 7-20-78; EB 11-1995, f. & cert. ef. 5-25-95; ODE 16-2000, f. & cert. ef. 5-23-00
581-015-0186 amended and renumbered 581-015-2510
Property, Equipment, and Supplies
(1) A public agency must keep title to and exercise continuing administrative control of all property, equipment and supplies that the public agency acquires with IDEA funds for the benefit of private school children with disabilities.
(2) The public agency may place equipment and supplies in a private school for a period of time needed to implement the services [service] plan of a private school child with disabilities or for child find purposes.
(3) The public agency must [shall] ensure that the equipment and supplies placed in a private school:
(a) Are used only for the purposes identified in section (2); and
(b) Can be removed from the private school without remodeling the private school facility.
(4) The public agency must [shall] remove equipment and supplies from a private school if:
(a) The equipment and supplies are no longer needed for the purposes identified in section (2); or
(b) Removal is necessary to avoid unauthorized use of the equipment and supplies.
(5) IDEA funds must [shall] not be used for repairs, minor remodeling, or construction of private school facilities.
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055; 34 CFR 300.144
Stats. Implemented: ORS 343.155
Hist.: 1EB 28-1978, f. & ef. 7-20-78; EB 11-1995, f. & cert. ef. 5-25-95; ODE 16-2000, f. & cert. ef. 5-23-00
[581-015-0709  
Evaluation, Reevaluation and Eligibility for Private School Children with Disabilities
 (1) Evaluations for private school children who are suspected of having a disability, and reevaluations for private school children with disabilities, shall  meet all of the requirements that apply to public school children with disabilities.
(2) Eligibility for special education and related services shall be determined in the same manner as for public school children with disabilities.
(3) Public agencies shall reevaluate private school children with disabilities at least every three years, consistent with OAR 581-015-0074 and 581-015-0701, to determine whether the child continues to be eligible for special education, whether or not the child is receiving services under a services plan. 
(a) If a parent refuses an evaluation that is necessary to determine a child's eligibility, continuing eligibility, or present level of performance for developing a service plan, the public agency shall notify the parent in writing that the public agency is prepared to complete the necessary evaluations upon parent consent or if the parent enrolls the child in a school district or ECSE program. 
(b) If a parent refuses a reevaluation that is necessary to determine whether the child continues to be a child with a disability, and as a result the team cannot determine the child's continuing eligibility, the child shal] no longer be considered "eligible" and shall not be counted as a private school child with a disability for the purposes of the private school child count in OAR 581-015-0706(2).
(4) Upon an initial determination of eligibility, and upon any subsequent determination of eligibility, the public agency shall notify the parent in writing that the public agency will make a free appropriate public education available to the child if the child is enrolled in a school district or ECSE program.]
Stat. Auth.: ORS 343.055 & ORS 343.157
Stats. Implemented: ORS 343.055
Hist.: ODE 16-2000, f. & cert. ef. 5-23-00] 

581-015-0156 amended and renumbered 581-015-2515

Reimbursement for Private Placement
(1) If a private school child with a disability has available a free appropriate public education and the parents choose to place the child in a private school, the public agency is not required to pay for the cost of the child's education, including special education and related services, at the private school. However, the public agency must [shall] include that child in the population whose needs are addressed as parentally-placed private school children consistent with OAR 581-015-2475. 
(2) Disagreements between a parent and a public agency regarding the availability of a program appropriate for the child and the question of financial responsibility are subject to the due process procedures under OAR 581-015-2340 through 581-015-2385 [OAR 581-015-0080 through 581-015-0096].
(3) If the parents of a child with a disability, who previously received special education and related services [serv-ices] under the authority of a public agency, enroll the child in a private preschool, elementary, or secondary school without the consent of or referral by the public agency, a court or an administrative law judge [a hearing officer] may require the agency to reimburse the parents for the cost of that enrollment if the court or administrative law judge [ hearing officer] finds that the agency had not made a free appropriate public education (FAPE) available to the child in a timely manner before [prior to] that enrollment and that the private placement is appropriate. A parental placement may be found to be appropriate by an administrative law judge [a hearing officer] or a court even if it does not meet the State standards that apply to education provided by public agencies.
(4) The cost of reimbursement described in paragraph (3) of this section may be reduced or denied if:
(a) At the most recent IEP or IFSP meeting that the parents attended before [prior to] removal of the child from the public school or ECSE program, the parents did not inform the IEP or IFSP team that they were rejecting [ reject-ing] the placement proposed by the public agency to provide FAPE to their child, including stating their concerns and their intent to enroll their child in a private school at public expense; or
(b) At least ten business days (including any holidays that occur on a business day) before [prior to] the removal of the child from the public school or ECSE program, the parents did not give written notice to the public agency of the information described in paragraph (4)(a) of this rule.
(5) The cost of reimbursement described in paragraph (3) of this section may also be reduced or denied if:
(a) Before [Prior to] the parents' removal of the child from the public school or ECSE program, the public agency informed the parents, through the notice requirements [require-ments] of OAR 581-015-2310 [OAR 581-015-0075], of its intent to evaluate the child (including a statement of the purpose of the evaluation that was appropriate and reasonable), but the parents did not make the child available for the evaluation; or
(b) Upon a judicial finding of unreasonableness with respect to actions taken by the parents.
(6) Notwithstanding the notice requirement in paragraph (4), the cost of reimbursement:

(a) Must [may] not be reduced or denied for failure to provide the notice if:
[(a) The parent is illiterate and cannot write in English;
(A) (b) Compliance with paragraph (4) would likely result in physical [or serious emotional] harm to the child;  
(B) (c) The public agency prevented the parent from providing the notice; or
(C) (d) The parents had not received notice of procedural safeguards under OAR 581-015-2315 [OAR 581-015-0079] informing them of this notice requirement[.]; and

(b) May, in the discretion of a court or an administrative law judge, not be reduced or denied for failure to provide such notice if:

(A) The parent is illiterate and cannot write in English; or

(B) Compliance with paragraph (4) would likely result in serious emotional harm to the child.  
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055 ; 34 CFR 300.148
Stats. Implemented: ORS 343.155
Hist.: 1EB 28-1978, f. & ef. 7-20-78; EB 11-1995, f. & cert. ef. 5-25-95; ODE 16-2000, f. & cert. ef. 5-23-00
USE OF PUBLIC AND PRIVATE INSURANCE
OAR 581-015-0607 amended and renumbered 581-015-2530

Children with Disabilities Covered by Public Insurance
(1) A school district may use the Medicaid or other public insurance benefits programs in which a child with disabilities participates to provide or pay for special education and related services, as permitted under the public insurance program, except as provided in subsection (2) of this section.
(2)  A school district using public insurance to provide special education or related services to a child with disabilities must:

(a) Obtain parent consent for releasing information to the state Medicaid agency necessary to access public insurance for the period of time covered by the student’s IEP; and

(b) Notify parents that the parents’ refusal to allow access to their public insurance does not relieve the school district of its responsibility to ensure that all required services are provided at no cost to the parents.  

(3) [ (2)] With regard to services required to provide a free appropriate public education [FAPE] to a child with disabilities, the school district:
(a) May not require parents to sign up or enroll in public insurance programs in order for their child with disabilities to receive special education and related services under [FAPE under Part B of] the IDEA;
(b) May not require parents to incur an out-of-pocket expense such as the payment of a deductible or co-pay amount incurred in filing a claim for special education and related services [services provided pursuant to this chapter], but may pay the cost that the parent otherwise would be required to pay; and
(c) May not use the child's benefits under a public insurance program if that use would:
(A) Decrease available lifetime coverage or any other insured benefit;
(B) Result in the family paying for services that would otherwise be covered by the public insurance program and that are required for the child outside of the time the child is in school;
(C) Increase premiums or lead to the discontinuation of insurance; or 
(D) Risk loss of eligibility for home and community-based waivers, based on aggregate health-related expenditures.
(4) [(3)] IDEA funds:

(a) If a school district is unable use a child's public insurance for a specified service required to ensure a free appropriate public education [FAPE], the district may use its Part B funds to pay for the service.
(b) [(4)] If the parent would incur a cost for the school district's use of public insurance, the district may use its Part B funds to pay the cost the parents otherwise would have to pay to use the public insurance (e.g., the deductible or co-pay amounts).
(c) [(5)] Proceeds from public insurance will not be treated as program income for purposes of 34 CFR 80.25.
(d) [(6)] If a school district spends reimbursements from federal funds (e.g., Medicaid) for special education and related services those funds will not be considered "state or local" funds for purposes of the maintenance of effort provisions under the IDEA [in this chapter].
(5) [(7)] Nothing in this rule [section] should be construed to alter the requirements imposed on a state Medicaid agency, or any other agency administering a public insurance program by federal statute, regulations or policy under title XIX, or title XXI of the Social Security Act, or any other public insurance program.

Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055; 34 CFR 300.154
Stats. Implemented: ORS 343.164, ORS 343.045 & ORS 343.155
Hist.: ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0608 amended and renumbered 581-015-2535
Children with Disabilities Covered by Private Insurance
(1) With regard to services required to provide FAPE to a child with disabilities, a school district may access a parent's private insurance proceeds only if the parent provides informed consent consistent with this chapter.
(2) Each time the school district proposes to access the parent's private insurance proceeds, it must:
(a) Obtain parent consent in accordance with this rule; and
(b) Inform the parents that their refusal to permit the public agency to access their private insurance does not relieve the public agency of its responsibility to ensure that all required services are provided at no cost to the parents.
(3) IDEA funds:

(a) If a school district is unable to obtain parental consent to use the parent's private insurance, to ensure FAPE, the district may use its Part B funds to pay for the service.
(b) [(4)] To avoid financial cost to parents who otherwise would consent to use private insurance, or public insurance if the parent would incur a cost, the school district may use its Part B funds to pay the cost the parents otherwise would have to pay to use the parent's insurance (e.g., the deductible or co-pay amounts).
(c) [(5)] Proceeds from private insurance will not be treated as program income for purposes of 34 CFR 80.25.
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055; 34 CFR 300.154
Stats. Implemented: ORS 343.164, ORS 343.045 & ORS 343.155
Hist.: ODE 2-2003, f. & cert. ef. 3-10-03
REGIONAL PROGRAMS

581-015-0291 amended and renumbered 581-015-2540

Definitions for Regional Programs
The following definitions apply to OAR 581-015-2545 through 581-015-2565 [OAR 581-015-0292 through 581-015-0296] unless otherwise indicated by the context. 
[(1) "Regional program" means direct or consultative services funded through the Department provided on a single or multi-county basis that assist school districts and early intervention/ early childhood special education providers in meeting the unique needs of eligible children. 
(2) "Consultation services" means technical assistance to or conferring with the local education agency and staff or early intervention/early childhood special education providers and staff or families to assist them to provide services to eligible children. 
(3) "Superintendent" means the State Superintendent of Public Instruction. ]
(1) [(4)] "Administrative Unit" means the school district or ESD within each region chosen to operate the regional program through contract with the Department of Education. 

(2) "Consultation services" means technical assistance to or conferring with the local education agency and staff or early intervention/early childhood special education providers and staff or families to assist them to provide services to eligible children. 
(3) [(5)] "Department" means the Oregon Department of Education. 
(4) [(6)] "Direct services" means services provided to the child by regional specialists. 
(5) [(7)] "Eligible children" means children with low-incidence, high need disabilities who need the services of the regional program. 
(6) [(8)] "Low incidence, high need disabilities" means one or more of the following categories under OAR 581-015-2130 through 581-015-2180 [OAR 581-015-0051]: autism spectrum disorder, deafblindness, hearing impairment, orthopedic impairment, traumatic brain injury, and vision impairment. A child with an orthopedic impairment is eligible for regional services only if determined to be severely orthopedically impaired by his/her eligibility team based on eligibility tool(s) approved by the Department.   [ORS 343.236]

(7) "Regional program" means direct or consultative services funded through the Department provided on a single or multi-county basis that assist school districts and early intervention/ early childhood special education providers in meeting the unique needs of eligible children. 
(8) [(9)] "Services" means early intervention services, early childhood special education and/or related services, and special education and/or related services, as defined in 581-015-2700 and OAR 581-015-2000 [OARs 581-015-0900 and 581-015-0005], respectively. 
(9) "Superintendent" means the State Superintendent of Public Instruction. 
Stat. Auth.: ORS 343.236(3)
Stats. Implemented: ORS 343.236
Hist.: EB 27-1988, f. & cert. ef. 6-9-88; EB 10-1996, f. & cert. ef. 6-26-96; ODE 6-2003, f. 4-29-03, cert. ef. 4-30-03
581-015-0292 amended and renumbered 581-015-2545

Administration of Regional Programs  
(1) The Superintendent may provide services to eligible children on a regional basis to the extent possible with funds allocated for this purpose:
(a) The Superintendent determines [shall determine] the number of regions and their boundaries;
(b) The Superintendent selects [shall select] a local school district, education service district, and/or county school district to serve as the Administrative Unit in each region;
(c) The Superintendent may designate a Department employee to give general coordination to regional programs;
(d) The Superintendent may appoint an advisory committee to provide policy direction for regional programs. This committee reports [shall report] to the State Board of Education through the regional program coordinator.
(2) The Administrative Unit provides [shall provide] general management to the regional program by:
(a) Preparing a regional plan that will include administrative structure, provision of direct and consultation services to eligible children, their families and staff, inservice activities, supervision of instruction, subcontracting and budget;
(b) Serving as fiscal agent for the region including arrangement of subcontracts; preparation of budgets for the receipt of local, state, and federal funds; provision of reports regarding child data, progress, and services; and the management of all fiscal functions including but not limited to, business services;
(c) Selecting, hiring, and directing regional employees using funds granted for that purpose and making employee benefits consistent with other district employees;
(d) Appointing a regional coordinator who will give general direction to the regional program and act as liaison to the Department; and
(e) Appointing a Regional Advisory Council to provide advice to the Administrative unit on program and policy direction.
(3) The Regional Advisory Council consists [shall consist] of seven to eleven members representing each county in the region. At least one person must represent each of the following categories:
(a) Superintendent of an education service district or local school district;
(b) Special education supervisor or teacher of an education service district or local school district;
(c) Individual who supervises or provides early intervention or early childhood special education services;
(d) Director on board of an education service district or local school district;
(e) Individual with a disability or parent of an eligible child.
(f) Regular education teacher or building administrator.
(4) The Administrative Unit governing board will [shall] request names from each education service district, school district, county school district, and early intervention and early childhood special education program in the area served by the regional program and make appointments to the council.
Stat. Auth.: ORS 343.236(3)
Stats. Implemented: ORS 343.236
Hist.: EB 27-1988, f. & cert. ef. 6-9-88; EB 10-1996, f. & cert. ef. 6-26-96 
581-015-0293 amended and renumbered 581-015-2550

Eligibility for Regional Services
(1) The determination of a child's eligibility for services as a child with autism spectrum disorder, deafblindness, hearing impairment, traumatic brain injury, orthopedic impairment, or vision impairment is [shall be] the responsibility of: 
(a) The resident school district for children who are at the age of eligibility for kindergarten through age 21 in accordance with OAR 581-015-2130 through 581-015-2180 [OAR 581-015-0051]:; or 
(b) The designated referral and evaluation agency for children who are at the age of eligibility for: 
(A) Early intervention, from birth until the age of three in accordance with OAR 581-015-2780 [OAR 581-015-0946]; and 
(B) Early childhood special education, from the age of three until eligible for kindergarten in accordance with OAR 581-015-2795 [OAR 581-015-0942]. 
(2) Regional programs may assist the local district or designated referral and evaluation agency in evaluating and/or determining eligibility when the local district or the designated referral and evaluation agency does not have a person trained and experienced in the area of the suspected disability(ies). 
(3) A child who is found eligible for services as a child with autism spectrum disorder, deafblindness, hearing impairment, traumatic brain injury, or vision impairment may [shall ] be eligible for regional services if the child needs regional program services. 
(4) A child who is found eligible for services as a child with orthopedic impairment may [shall] be eligible for regional services if the child is determined to be severely orthopedically impaired by his/her eligibility team based on eligibility tool(s) approved by the Department, and needs regional program services. 
Stat. Auth.: ORS 343.236(a)
Stats. Implemented: ORS 343.236
Hist.: EB 27-1988, f. & cert. ef. 6-9-88; EB 10-1996, f. & cert. ef. 6-26-96; ODE 6-2003, f. 4-29-03, cert. ef. 4-30-03
581-015-0294 amended and renumbered 581-015-2555

Referral for Regional Services
In referring a child to the regional program, the district or early intervention/early childhood special education program must  [shall] provide the regional coordinator with the following information: 
(1) A request for regional services; 
(2) A statement of a child's eligibility in one of the following categories, if previously determined: autism spectrum disorder; deafblindness, hearing impairment, orthopedic impairment, traumatic brain injury, vision impairment, or; 
(3) A statement from the child's eligibility team for a child who is severely orthopedically impaired, including eligibility tool(s) approved by the Department, if previously determined; and 
(4) Additional information as the regional coordinator or other regional program representative may request. 
Stat. Auth.: ORS 343.236(a)
Stats. Implemented: ORS 343.236
Hist.: EB 27-1988, f. & cert. ef. 6-9-88; EB 10-1996, f. & cert. ef. 6-26-96; ODE 6-2003, f. 4-29-03, cert. ef. 4-30-03
581-015-0295 amended and renumbered 581-015-2560

Individualized Educational Program/Individualized Family Service Plan
(1) An eligible child must  [shall] have an individualized educational plan (IEP) developed in accordance with OAR 581-015-2220 [OAR 581-015-0068] or an individualized family service plan (IFSP) in accordance with OAR 581-015-2815 [OAR 581-015-0970].
(2) The IEP/IFSP must  [shall] be developed by an appropriately constituted team in accordance with OAR 581-015-2825 for preschool children, [OAR 581-015-0981 for children from birth to age two, OAR 581-015-0980 for children from age three to kindergarten], and OAR 581-015-2210 [OAR 581-015-0066] for school-age children. A designated regional program staff must  [shall] be included in the development of the IEP/IFSP.
(3) The IEP/IFSP serves [shall serve] as the basis for determining the child's unique developmental or educational needs and the extent and nature of services to be provided, including services provided by the regional program.
Stat. Auth.: ORS 343.236(a)
Stats. Implemented: ORS 343.236
Hist.: EB 27-1988, f. & cert. ef. 6-9-88; EB 10-1996, f. & cert. ef. 6-26-96
581-015-0296 amended and renumbered 581-015-2565

Regional Program Services
(1) The resident school district has [shall maintain] the primary responsibility for the education of an eligible school age child, and is [shall be] responsible for all costs beyond the fiscal capacity of the regional program that result from the full implementation of the child's IEP.
(2) The Department, through its contractors and subcontractors, has [shall maintain] the primary responsibility for early intervention and early childhood special education services for eligible children from birth until eligible for kindergarten, and is [shall be] responsible for all costs beyond the fiscal capacity of the regional program which result from full implementation of the child's IFSP.
(3) Eligible children may receive one or more of the following regional services based upon the child's needs according to the IEP or IFSP and available resources of the regional program and agreement of the resident school district or EI/ECSE contractor:
(a) Direct services to the child as determined in the IEP/IFSP by an itinerant specialist up to full-time instruction in a self-contained classroom operated by the regional program;
(b) Consultation to providers of the child's educational or early intervention/early childhood special education program and/or the parents;
(c) Participation in developing the student's IEP or IFSP;
(d) Recommendations for classroom activities, materials, equipment, adaptations and modifications to instruction, and/or assessment;
(e) Evaluation and interpretation of assessment information;
(f) Audiological management;
(g) Inservice for staff and parents; and
(h) Provision of certain related services.
(4) Teachers and therapists employed by the regional program to serve eligible children must  [shall] hold the appropriate special education or appropriate state licensure.
(5) Regional programs must  [shall] be in compliance with all applicable statutes and administrative rules pertaining to the education of children with disabilities.
Stat. Auth.: ORS 343.236(a)
Stats. Implemented: ORS 343.236
Hist.: EB 27-1988, f. & cert. ef. 6-9-88; EB 10-1996, f. & cert. ef. 6-26-96; ODE 2-2003, f. & cert. ef. 3-10-03

OTHER PROGRAMS

581-015-0044   amended and renumbered 581-015-2570

Criteria for Funding of Educational Programs for Children Placed by State Agencies for Psychiatric Day and Residential Treatment
[(1) Eligibility Guidelines: 

(a) For the purpose of determining eligibility for funding under this rule, the following definitions shall apply: ]

(1) Definitions:

(a) "Contracting school district" means the school district, the education service district or a program under the auspices of the State Board of Higher Education that contracts with the Department of Education for the provision of educational services [at the agency]. 

(b) "Education program" means those activities provided under contract between a school district or education service district and the Department of Education, which provide a public education to school-aged children in a treatment program; 

(c) [(A)] "Long-term" means 90 days or longer; 

[(B) "Treatment program" means the treatment services provided by a private nonprofit or public agency and provided under contract with the Department of Human Services. Intermediate care facilities are excluded from this definition; ]

(C) "Education program" means those activities provided under contract between a school district or education service district and the Department of Education, which provide a public education to school-aged children in a treatment program; 

(d) [(D)] "Psychiatric day treatment programs" are [those] defined in OAR 309-032-1110(68) [OAR 581-032-1110(68)]; 

(e) [(E)] "Psychiatric residential treatment facility" is defined in OAR 309-032-1110(69) [OAR 309-034-1110(69)].

(f) [(F)] "Resident district" means the resident district as defined under ORS 339.133 [ORS 343.283]; 

(G) "Contracting school district" means the school district, the education service district or a program under the auspices of the State Board of Higher Education that contracts with the Department of Education for the provision of educational services at the agency. 

(g) [(H)] "State agency” [agencies"] means the Department of Human Services [Resources] or [and] the Oregon Youth Authority.

(h) "Treatment program" means the long-term day or residential treatment services provided by a private nonprofit or public agency and provided under contract with a state agency or designee of the state agency.  Intermediate care facilities are excluded from this definition; 

(2) [(b)] The purposes of the education program under this rule are [shall be] as follows: 

(a) [(A)] To serve children placed for needs other than educational; 

(b) [(B)] To serve children who require schooling in a protected environment in order to protect the health and safety of themselves and/or others; and 

(c) [(C)] To extend the treatment process into the school day [in order] to fully implement the treatment plan. 

(3) Eligibility criteria for funding:

(a) [(c)] An agency may offer several different treatment programs serving different populations. For the purposes of determining eligibility for funding and funding levels for education programs, each program will be considered separately.  Temporary shelter programs, which would not otherwise meet the definition of long-term provided in this rule, are [shall be considered] eligible for funding only when [they are] attached to an eligible treatment program and the children served are primarily awaiting placement in such programs; 

(b) [(d)] To be eligible for an education program, a treatment program must  [shall] meet all of the following criteria: 

(A) Either:

(i) A [Have a] letter of approval from the Office of Mental Health and Addiction Services certifying that the psychiatric day treatment program or psychiatric residential treatment facility meets standards applicable for intensive children’s mental health services under OAR 309-032-1120 [for day and residential treatment services for children (OAR 581-032-1120)], or 

(ii) Documentation that the program provides long-term residential treatment of children placed by a state agency or designee of the state agency [the Department of Human Services];

(B) Meet state licensing requirements for a private child-caring agency and serve seven or more children; 

(C) Be operated by a nonprofit corporation or a political subdivision of the state; 

(D) Demonstrate through client admissions, staff hiring practices, and client access to services that it meets requirements for ORS 659.150 relating to the prevention of discrimination; and 

(E) Demonstrate through curriculum content, teaching practices, and facilities management that the constitutional requirements regarding no religious entanglement are met. 

(4) Approval:

(a) [(e) ]The State Superintendent of Public Instruction is [shall be] responsible for approving the educational program under this rule.

(A) The State Superintendent of Public Instruction must  [shall] ensure that the contracting school district [contracting to provide the educational program] meets the requirements in subsection (4)(b) [(B)]. 

(B) The contracting school district must  [shall] ensure that the education program is operated in compliance with a written agreement with the Department that specifies the following services to be provided: 

(i) Each child who is not a child with a disability under OAR 581-015-2130 through 581-015-2180 [OAR 581-015-0051]: has a personalized educational plan that includes assessment, goals, services, and timelines; 

(ii) Information pertaining to students and educational programs is provided to the Department in an accurate and timely manner; 

(iii) Children have opportunities to be educated in the least restrictive environment; and 

(iv) The education program is developed and implemented in conjunction with the [care/] treatment program. 

(b) [(f)] Final determinations concerning the eligibility of [care/] treatment programs for education funding are [shall be made] at the discretion of the State Superintendent of Public Instruction. 

(5) [(2)] Funding Guidelines: 

(a) For the purpose of allocation of state school funds [determining funding] under this rule, the following definitions [shall] apply : 

(A) "Average daily membership" means the membership of a school as defined in ORS 327.006(3) [ORS 327.006(2)]; 

(B) "Net operating expenditure" means the sum of expenditures as defined in ORS 327.006(6), divided by the average daily membership of the school district or in the case of an ESD, its districts, which contract for education services offered in the program; 

(C) "Service level factors" means: 

(i) 1.75 times the contracting district's average net operating expenditure divided by the average daily membership for students in [under 14 years of age and all] Psychiatric Day Treatment Programs; 

(ii) 2.00 times the contracting district's average net operating expenditure divided by the average daily membership for students in [14 years of age and older in psychiatric] residential facilities.

(b) A formula will be employed to reflect the needs of the population served and will [shall] identify state school funds available for the development of an approved contract.  [: ]

(A) The formula is: (Service level factors) x (the contracting district's average net operating expenditure) divided by (the average daily membership) x (average daily membership as specified in the contract with the Department of Human Services or Oregon Youth Authority) = ODE contracted amount; 

(B) The factor represents [shall represent] an equitable division of funds available to the Department for programs eligible under these criteria. 

(c) A special needs fund is [shall be] established at the Oregon Department of Education which will be up to five percent of the total monies made available for this program: 

(A) Individual applications may be made to this fund to cover unexpected, emergency expenses; 

(B) Funds not utilized under this subsection for the first year of the biennium will [shall] be carried forward to the next fiscal year. 

(6) [(3)] Funding Procedures: Upon receipt of an application [of a treatment program] for funding under this rule, the Department will [shall]: 

(a) Within a reasonable time determine if the treatment program meets the criteria for funding [set forth] in this rule; 

(b) If necessary, request additional funding or a limitation for funding from the State Legislature; and 

(c) Fund the program only when funds are forthcoming. 

(7) [(4)] Resident District Obligations:  [for special education services in Psychiatric Day Treatment Programs and Psychiatric Residential Treatment Facilities:

(a) The resident district is responsible for the provision and/or payment of daily transportation to and from a psychiatric day treatment education program in which a resident student is enrolled: 

(A) The resident district may directly transport or contract for transportation services with the agency, an adjacent school district, an education service district or a private carrier as long as the subcontractor is operating under the provision of ORS 801.455, 801.460, and 820.100 through 820.150, or is exempt from these regulations by operating under the Public Utility Commission, ORS Chapter 767, or city regulations included in ORS Chapter 221; 

(B) Subject to agreement with the parent or guardian, the resident district may reimburse a parent or guardian for the transportation of a child at the per mile rate established by that district; 

(C) Transportation must  [shall] be provided by the resident district even though the education calendar of the psychiatric day treatment program differs from that of the resident district; 

[(D) The resident district is responsible for the provision and/or payment of transportation when it is required by the Individualized Education Program or the Personalized Education Plan for the purpose of least restrictive environment and transition services. ]

(b) The resident district may claim reimbursement for transportation costs under ORS 327.033 [ORS 327.035 and 343.281]; 

(c) The resident district must  [shall] participate in all individualized education program or personalized education plan meetings involving its students. 

(8) [(5)] Due Process Hearings: 

(a) The contracting school district [with which Oregon Department of Education contracts to educate children under ORS 343.961] is the "school district" for the purposes of carrying out the procedures required by OAR 581-015-2340 through 581-015-2385.  [ORS 343.165 to 343.175]; 

(b) The issues of the hearing do [shall] not include the placement by the state agency or its designee [Department of Human Services or Oregon Youth Authority] for long-term [care or] treatment; 

(c) Costs under OAR 581-015-2385 [for the hearings officer in due process proceedings] that are in excess of the contracted educational program budget will [shall] be paid by the Oregon Department of Education; 

(d) The Oregon Department of Education and the Department of Human Services or Oregon Youth Authority, respectively, will [shall] be parties to such proceedings and will be responsible to provide additional services ordered by an administrative law judge [a hearings officer] that are beyond the funding provided to the contracting school district under this rule [ contracted educational program]. 

Stat. Auth.: ORS 343.961
Stats. Implemented: ORS 343.961
Hist.: 1EB 23-1986, f. & ef. 7-14-86; EB 7-1988, f. & cert. ef. 1-15-88; EB 22-1990, f. & cert. ef. 5-18-90; EB 10-1991(Temp), f. & cert. ef. 7-15-91; EB 31-1991, f. & cert. ef. 12-18-91; ODE 2-2003, f. & cert. ef. 3-10-03

581-015-0017 amended and renumbered 581-015-2575

School Programs in Private Hospitals
(1) For purposes of this rule: 

(a) "Patient" means a school age child; 

(b) "Specialized intensive treatment" means that the hospital maintains special facilities, equipment, and staff; 

(c) "School district" means the school district in which the private hospital is located. 

(2) Private hospitals not including psychiatric facilities may submit an application for approval of a school program to the State Superintendent of Public Instruction. The application submitted must  [shall] include verification that: 

(a) The hospital admits patients from throughout the state; 

(b) The hospital provides specialized intensive treatment that is unique and generally not available in local community hospitals; 

(c) The hospital provides services to patients who have severe, low incidence types of disabling conditions including but not limited to burns, orthopedic impairments, and head injuries, but not including drug and alcohol problems; 

(d) The hospital admits patients who can be expected to be hospitalized for five days or more or readmitted frequently; and 

(e) The facility is licensed as a hospital under OAR 333-500-0010(1)(a). 

(3) Approval of the application by the State Superintendent of Public Instruction establishes the school district’s [hospital program's] eligibility to receive state funds to operate the hospital education program. 

(4) All patients are eligible to receive educational services. Educational services must begin [need not commence until ]if  a patient's hospital stay is expected to last five school days or longer and the hospital staff has determined the patient is medically able to receive educational services. 

(5) The school district contracting to provide the education program must  [shall] develop or implement an existing individualized education program that meets all applicable state and federal requirements for patients who meet eligibility criteria for a disability under OAR 581-015-2130 through 581-015-2180 [OAR 581-015-0051]: 

(6) The primary purpose of the school program for hospitalized patients is to maintain the patient's educational programs.   [For patients working toward a GED, the school program staff shall continue the student's work in that program. ]

(7) The hospital must  [shall]: 

(a) Provide classroom space and facilities necessary to carry out the educational program for each patient; 

(b) Coordinate with the school program in developing each patient's educational and medical treatment needs; and 

(c) Assume responsibility for the transportation, care, treatment, and medical costs of each patient. 

(8) All teachers in the hospital school program must  [shall] have appropriate teacher certification under rules of the Teacher Standards and Practices Commission. [At least one teacher or supervisor in the school program serving the hospital shall have special education certification appropriate to the age and disability of patients served. ]

(9) Upon initial application or approval of a school program in a private hospital, the Oregon Department of Education will [shall] review the application, inspect the school program facility and confer with hospital authorities as necessary. The Department will then notify the school district [advise the private hospital] whether the school program is approved or disapproved and under what conditions; if approved, the date upon which funds will be available for operation of the school program, and the effective date and length of the approval. The school district [hospital] may reapply for approval at the expiration of each approval period. 

(10) The Department will [shall] monitor each program for compliance with applicable state and federal requirements. 

(11) The State Superintendent of Public Instruction will [shall] ensure that the school district contracting to provide the educational program meets the following requirements: 

(a) The program is operated under a written agreement with the Department of Education; 

(b) Each nondisabled child has a personalized educational plan that includes goals, services, timelines, and assessment of progress; 

(c) Information pertaining to the educational programs is provided to the Department in an accurate and timely manner; and 

(d) The educational program is developed and implemented in conjunction with the medical treatment program. 

Stat. Auth.: ORS 343
Stats. Implemented: ORS 343.261
Hist.: EB 29-1987, f. & ef. 11-19-87; EB 16-1990, f. & cert. ef. 4-5-90; ODE 2-2003, f. & cert. ef. 3-10-03; ODE 6-2003, f. 4-29-03, cert. ef. 4-30-03

581-015-0016 amended and renumbered 581-015-2580

School Programs in State-Operated Hospitals [and Training Centers]  

(1) For purposes of this rule: 

(a) "Patient" means a school age child who is admitted to a state-operated hospital [or training center]; 

(b) "School district" means the school district in which the state-operated hospital or training centers is located. 

(2) All patients admitted to state operated hospitals [and training centers] are eligible to receive educational services. 

(3) Educational services in state operated hospitals must [need not] commence if [until] a patient's hospital stay is expected to last five schools days or longer and the hospital staff has determined the patient is medically able to receive educational services. 

(4) The school district contracting to provide the education program shall develop or implement an existing individualized education program that meets all applicable state and federal requirements for patients who meet eligibility criteria under OAR 581-015-2130 through 581-015-2180 [OAR 581-015-0051]:. 

(5) The primary purpose of the school program for patients in state-operated hospitals is to maintain the patients' educational programs. [For patients working toward a GED, the school program staff shall continue the student's work in that program. ]

(6) The hospital must [or training center shall]: 

(a) Provide classroom space and facilities necessary to carry out the educational program for each patient; 

(b) Coordinate with the school program in developing each patient's educational and medical treatment needs; and 

(c) Assume responsibility for the transportation, care, treatment, and medical costs of each patient. 

(7) All teachers in hospital [or training center school] programs must  [shall] have appropriate teacher certification under rules of the Teacher Standards and Practices Commission. [At least one teacher or supervisor in the school program serving the hospital or training center shall have special education certification appropriate to the age and disability of patients served. ]
(8) The Department will [shall] monitor each program for compliance with applicable state and federal requirements. 

(9) The State Superintendent of Public Instruction will [shall] ensure that the school district contracting to provide the educational program meets the following requirements: 

(a) The program is operated under a written agreement with the Department of Education; 

(b) Each nondisabled student has a personalized educational plan that includes goals, services, timeline, and assessment of progress; 

(c) Information pertaining to the educational programs is provided to the Department in an accurate and timely manner; 

(d) The educational program is developed and implemented in conjunction with the medical treatment program. 

Stat. Auth.: ORS 343
Stats. Implemented: ORS 343.261
Hist.: EB 28-1987, f. & ef. 11-19-87; EB 15-1990, f. & cert. ef. 4-5-90; ODE 2-2003, f. & cert. ef. 3-10-03

581-015-0301 amended and renumbered 581-015-

Youth (Juvenile) Corrections Education and Juvenile Detention Education Programs
(1) Definitions:
(a) "Youth Corrections Education Program" means the provision of educational services to youths in youth correction facilities of the Oregon Youth Authority, and includes secure regional youth facilities, regional accountability camps, residential academies and satellites, camps and branches of those facilities. 
(b) "Juvenile Detention Education Program" means the provision of educational services to youths lodged overnight who receive educational services on consecutive days within a detention facility.
(2) Youth Corrections Education Program: The following administrative rules [shall] apply to education programs for youth housed in Oregon Youth Authority youth correctional facilities: 
(a) Special Education Rules, OAR 581-015-2000 through 581-015-2070, 581-015-2080 through 581-015-2255, 581-015-2300 through 581-015-2445, OAR 581-015-0607 through OAR 581-015-2565, and 581-015-2585 through 581-015-2590. [, OARs 581-015-0005, 581-015-0033 through 581-015-0042, 581-015-0048 through 581-015-0109, and 581-015-0550 through 581-015-0704;]
(b) School Improvement and Professional Development Rules, OARs 581-020-0005 through 581-020-0200; 
(c) School Governance and Student Conduct, OARs 581-021-0037 through 581-021-0440; 
(d) Standards for Public Elementary and Secondary Schools, OARs 581-022-0102 through 581-022-0413, 581-022-0606, 581-022-0610, 581-022-0705, 581-022-1020 through 581-022-1210, 581-022-1310 through 581-022-1340, 581-022-1420, 581-022-1440, 581-022-1520, 581-022-1610 through 581-022-1670, 581-022-1710 through 581-022-1730; 
(e) Funds to State and Local Agencies to Provide Employment and Training Services Under the Workforce Investment Act (formerly the Job Training Partnership Act (JPTA), OARs 581-060-0010 through 581-060-0020; 
(f) Teacher Standards and Practices Commission Rules. 
(3) Juvenile Detention Education Program: All rules applicable to education programs for OYA youth correction facilities, as set out in sections (1) of this rule, apply to educational programs for juvenile detention facilities.
(a) Students may not be suspended or expelled from juvenile detention education programs.
(b) Juvenile directors and the school district or education service district responsible for the education of students in a juvenile detention education program under contract with the Department will sign a letter of agreement establishing each agency's areas of responsibility and duties.

(4) Notwithstanding OAR 581-015-2190(6)(b), the school district or ESD responsible for the special education of students in a juvenile detention program or juvenile corrections program is not required to provide notice of meetings to the parent after rights transfer to the student pursuant to OAR 581-015-2325.
Stat. Auth.: ORS 343; 34 CFR 300.520(a)(2)
Stats. Implemented: ORS 343.980(1)
Hist.: EB 3-1997, f. & cert. ef. 4-25-97; ODE 6-2003, f. 4-29-03, cert. ef. 4-30-03
581-015-0415 amended and renumbered 581-015-2590

Required Days of Instruction
The Department will [shall] schedule and provide an annual school year consisting of a minimum 220 days of actual classroom instruction (time students are present for a major portion of a scheduled school day, engaged in learning experiences related to Department goals and under guidance of teachers). Up to five days of temporary closure due to extraordinary conditions may be counted toward the 220 days, subject to the Superintendent's approval.
Stat. Auth.: ORS 343
Stats. Implemented: ORS 343.980
Hist.: 1EB 255, f. & ef. 12-20-76; EB 3-1997, f. & cert. ef. 4-25-97 
581-015-0505 amended and renumbered 581-015-2595

Education Programs for Children at Residential Youth Care Centers
The purpose of this rule is to ensure that school districts meet the provisions outlined in ORS 336.580.
(1) Definitions -- For the purposes of this rule, the following definitions [shall] apply:
(a) "Consultation" means scheduled opportunities for the residential youth care center director and the education representative of the district, or its contractor, to share information and concerns about the behavioral characteristics, learning styles, educational needs, and level of educational support for the children residing at the residential youth care center in order to develop, review, and agree upon the education plan;
(b) "District" means the school district in which the residential youth care center is located;
(c) "Least restrictive environment" means serving a child in the educational setting in which the child can reasonably be expected to learn while maintaining integration in the local community;

(d) "Open entry-open exit" means that the education program provides opportunities for students to make progress in obtaining school credits or otherwise meeting their educational goals even though they may enroll or exit at any time during the school year.
(e) [(b)] "Residential youth care center" means a community program defined in ORS 420.855 and operated by a private agency. Residential youth care centers where resident children receive educational services funded under ORS 343.961 are not included under the provisions of this rule;
[(c) "Least restrictive environment" means serving a child in the educational setting in which the child can reasonably be expected to learn while maintaining integration in the local community;
(d) "District" means the school district in which the residential youth care center is located;
(e) "Open entry-open exit" means that the education program shall provide opportunities for students to make progress in obtaining school credits or otherwise meeting their educational goals even though they may enroll or exit at any time during the school year.]
(2)(a) The school district in which the residential youth care center is located is responsible for developing a plan which meets the provisions outlined in ORS 336.580.  The district may contract this responsibility to another school district or ESD. The delivery of educational services may be provided by the residential youth care center;
(b) The plan must be developed by the district or its contractor after consultation with the residential youth care center director and shall address behavioral characteristics, learning styles, and educational needs of the children pursuant to OAR 581-022-0602;
(c) The plan for an education program must  [shall] provide for open entry-open exit and must  [shall] provide opportunities for students to earn school credits in accordance with OARs 581-022-0317 and 581-023-0008, opportunities for earning a GED when appropriate, or appropriate skill development to ensure educational progress. A continuum of educational services must  [shall] be available which assure placement of children in the least restrictive environment in which they can reasonably be expected to be successful until they are exempted from compulsory attendance or receive a high school diploma or an equivalent;
(d) The plan must  [shall] be approved annually by the school district board in which the youth care center is located.
[(3) The local school board shall provide for a process for resolving differences including the opportunity for an impartial hearing. This process shall include reasonable timelines.]
(3) [(4)] The district must ensure [It is the responsible district's obligation to insure] compliance with sections (2) [and (3)] of this rule. If the district does not comply directly or through its contractor, the State Superintendent will [shall] find the district deficient and may [shall] apply the penalty provided in ORS 327.103.
Stat. Auth.: ORS 326.051
Stats. Implemented: ORS 336.580
Hist.: EB 9-1988(Temp), f. & cert. ef. 2-17-88; EB 29-1988, f. & cert. ef. 7-5-88; ODE 2-1998, f. & cert. ef. 2-27-98

581-015-0603
Incarcerated Youth
(1) In accordance with OAR 581-015-2045, [OAR 581-015-0601] the obligation to make a free appropriate public education [FAPE] available to all children with disabilities does not apply with respect to certain students aged 18 through 21 incarcerated in an adult correctional facility.  
(2) For students with disabilities who are convicted as adults, incarcerated in adult correctional facilities, and otherwise entitled to a free appropriate public education [FAPE]:
(a) The following IEP requirements in OAR 581-015-2200 do not apply:
(A) The requirements [contained in OAR 581-015-0068(1)(f)] relating to participation of children with disabilities in statewide and school district assessments; and 
(B) The requirements [in OAR 581-015-0068(2)] relating to transition planning and transition services, with respect to the students whose eligibility will end, because of their age, before they will be eligible to be released from adult correctional facilities based on consideration of their sentence and eligibility for early release.  

(b) The IEP team may modify the student's IEP or placement if the State has demonstrated a bona fide security or compelling penological interest that cannot otherwise be accommodated. The requirements of OAR 581-015-2200 and 581-015-2240 [OAR 581-015-0068(1) relating to IEPs, and OAR 581-015-0059 relating to least restrictive environment,] do not apply with respect to these modifications.
(3) For purposes of this rule, "adult correctional facility" has the meaning [set forth] in OAR 581-015-2045 [OAR 581-015-0601(5)(a)].
(4) Notwithstanding OAR 581-015-2190(6)(b), the public agency responsible for the special education of students in an adult correctional facility is not required to provide notice of meetings to the parent after rights transfer to the student pursuant to OAR 581-015-2325.
Stat. Auth.: ORS 343.055; 34 CFR 300.324(d)
Stats. Implemented: SB 363, Sec. 1 & 2, amending ORS Ch. 399
Hist: ODE 3-2000, f. & cert. ef. 2-1-00
581-015-0604 amended and renumbered 581-015-2605
Plans to Serve Student in Local or Regional Correctional Facilities
A school district must  [shall] have a plan, approved by the local school board, to provide or cause to be provided appropriate education for children placed in a local or regional correctional facility located in the school district.
Stat. Auth.: ORS 343.055
Stats. Implemented: SB 363, Sec. 1 & 2, amending ORS Ch. 399
Hist: ODE 3-2000, f. & cert. ef. 2-1-00

581-015-0015 amended and renumbered 581-015-2610

Standards for Home, Hospital, Institutional or Other Regularly Scheduled Instruction 
(1) School districts may provide home, hospital, institutional, or other regularly scheduled instruction to any eligible student with a disability.

(2) Funding: School districts that provide home, hospital, institutional, or other regularly scheduled instruction under section (1) of this rule may claim state school funding under OAR 581-023-0100.

(3) Criteria for Placement: School districts that propose to place a student with a disability in a home, hospital, institutional, or other regularly scheduled program must  [shall] ensure that the following criteria are met:

(a) The student must be enrolled as a resident student of the school district;

(b) The home, hospital, institutional, or other regularly scheduled program must  [shall] be appropriate to the unique educational needs of the student;

(c) The student must  [shall] meet the minimum criteria established by the State Board of Education for determining eligibility to receive special education as set forth in OAR 581-015-2130 through 581-015-2180 [OAR 581-015-0051]:.

Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055
Stats. Implemented: ORS 343.261
Hist.: 1EB 1 87, f. 3-6-75, ef. 3-25-75; Renumbered from 581-022-0155; 1EB 248, f. & ef. 9-23-76; EB 11-1995, f. & cert. ef. 5-25-95

[581-015-0111 
Educational Programs of Students Attending State Training Centers
School districts operating educational programs, under contract with the Department, for students with disabilities attending state training centers must comply with all federal and state laws and regulations governing the provision of special education to students with disabilities including, but not limited to, those relating to the identification, evaluation, individualized education program, and educational placement of the student; the provision of a free appropriate public education to the student; procedural safeguards available to the student; and the confidentiality of student education records.]
Stat. Auth.: ORS 343.055, ORS 343.475 & ORS 343.975
Stats. Implemented: ORS 343.975
Hist.: EB 19-1993, f. & cert. ef. 4-30-93
[581-015-0115 
Monitoring of Educational Programs at State Training Centers
The Superintendent shall conduct school improvement visits of educational programs at state training centers on a regularly scheduled basis and at other times as necessary. ]
Stat. Auth.: ORS 343.045, ORS 343.055 & ORS 343.975
Stats. Implemented: ORS 343.975
Hist.: EB 242, f. & ef. 8-27-76; EB 20-1993, f. & cert. ef. 4-30-93

581-015-0750 
Disadvantaged Children 
(1) To qualify for funds from the Disadvantaged Children Program, established pursuant to ORS 343.650 through 343.680, the school district shall submit to the Oregon Department of Education:
(a) By August 1 of each year an annual application which presents the goals, activities and budget for the district program;
(b) By August 1 of each year an annual evaluation report measuring the success of the project in reaching its projected goals for the previous project year; and
(c) By December 31 of each year an annual fiscal report summarizing project expenditures for the previous project year.
(2) Funds provided under the Disadvantaged Children Program shall be authorized to meet the needs of disadvantaged children as defined in ORS 343.650; however, these funds shall not be used to supplant local funding responsibilities. 
Stat. Auth.: ORS 343
Stats. Implemented: ORS 343.650 - ORS 343.680
Hist.: 1EB 16-1980, f. & ef. 6-9-80]
Talented and Gifted
581-015-0805 
Definitions 
The following definitions apply to Oregon Administrative Rules 581-015-0811 through 581-015-0825 unless the context requires otherwise:
(1) "Talented and gifted children": those children, as defined in ORS 343.395, who require special educational programs or services, or both, beyond those normally provided by the regular school program; 
(2) "Parent": A natural or adoptive mother or father, a legally appointed guardian or, if the child has attained the age of majority, the individual student.
(3) "School district": The same meaning as in ORS 330.005 and also includes, where appropriate, an education service district or a consortium of school districts submitting a joint written plan and application to serve talented and gifted children.
(4) "Case study": The information concerning a student used for the selection and placement of the student.
(5) "Selection team": A committee responsible for developing individual case studies and selecting students for placement in programs for the talented and gifted.
(6) "Written plan": The district goals and plan for identifying students and developing services and programs, the timeline for implementation and plan for evaluating progress toward achieving the goals.
(7) "Application": A one-year request for state funds by a school district that specifies goals for the program or service, and goals for students.
Stat. Auth.: ORS 343.045, ORS 343.055 & ORS 343.391 - ORS 343.43
Stats. Implemented: ORS 343.411
Hist.: 1EB 21, f. 1-19-60; 1EB 47, f. 3-4-60; 1EB 21-1978, f. 6-19-78, ef. 6-20-78; 1EB 13-1979, f. 9-21-79, ef. 10-2-79; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0811 
District Plans 
(1) In any biennium in which the legislature appropriates funds for Talented and Gifted Education, each district shall submit a written plan to the State Superintendent of Public Instruction pursuant to ORS 343.391 to 343.404 to be eligible for a talented and gifted program grant.
(2) The plan may be submitted as part of the first year application for state fund. 
(3) The State Superintendent shall notify each school district within 60 days of the submission date as to the plan's approval, disapproval, or need for revision.
Stat. Auth.: ORS 343.045, ORS 343.407 & ORS 343.409
Stats. Implemented: ORS 343.411
Hist.: 1EB 13-1979, f. 9-21-79, ef. 10-2-79; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0816 
Application for Grants 
(1) In any biennium in which the legislature appropriates funds for Talented and Gifted Education, applications for grants for state reimbursement shall be submitted on or before the first Friday in March of each school year on a form provided by the Department.
(2) The application shall address the standards prescribed in ORS 343.397 and 343.399 and criteria for applications prescribed in OAR 581-015-0820.
(3) The State Superintendent of Public Instruction may reopen the application period if approved applications do not require the disbursement of all available funds.
(4) The State Superintendent of Public Instruction shall notify school districts of the approval or disapproval of their applications within 90 days of the submission date.
Stat. Auth.: ORS 343.399 & ORS 343.409
Stats. Implemented: ORS 343.411
Hist.: 1EB 13-1979, f. 9-21-79, ef. 10-2-79; 1EB 4-1981, f. & ef. 2-5-81; EB 26-1991, f. & cert. ef. 11-29-91; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0820 
Selection of Applications and Allocation of Funds 
(1) In any biennium in which the legislature appropriates funds for Talented and Gifted Education, the State Advisory Committee for Talented and Gifted Education shall review all applications and submit in rank order its recommendations for approval to the State Superintendent of Public Instruction; its decisions shall be based on the point system described in section (2) of this rule and according to priorities set by the State Superintendent for types of programs or categories of students. 
(2) The State Advisory Committee shall use the following point system when evaluating grant applications:
(a) A statement of the school district's present level of special educational programs and services for talented and gifted students and a rationale for the proposed programs and services to be developed and disseminated through the grant project, including how the proposed project addresses the State Superintendent's priorities (5 points);
(b) A description of how the current and proposed programs conform to the district's written plan (5 points);
(c) District policies and procedures for determining student eligibility that demonstrate compliance with OARs 581-015-0835 and 581-022-0403(1) (5 points);
(d) A description of the proposed project, including:
(A) Individual student assessment and evaluative procedures as described in OAR 581-022-0403(2) and tools that will be used to determine the need for programs and services (10 points);
(B) Justification of the purposes and goals of the programs and services to be developed through the project in terms of the student assessment and evaluative procedures and tools used, and the expected outcomes or results for students (25 points);
(C) The organization and operations of the project including management responsibilities and a project timeline (10 points).
(e) A description of the resources and facilities to be used to conduct the project including staffing, materials, equipment and other resources and the justification for the sufficiency of these resources to conduct the project (10 points);
(f) A description of the products to be disseminated and training to be provided through the project. Products may include, but are not limited to, program guides, curriculum materials, and video productions (10 points);
(g) An evaluation design that demonstrates the effectiveness of the project in terms of student learning and organizational effectiveness and efficiency (10 points);
(h) A detailed budget for the project including local and state funds and a justification statement for expenditures (10 points).
(3) Grants will be awarded on an approved cost basis:
(a) The following classes of budgeted costs will be approvable expenditures and may be used to calculate approved program costs: 
(A) Costs of personnel and direct service to students;
(B) Costs for contracted direct services to students, such as mentor arrangements, transportation costs, instructional services from private agencies for students; 
(C) Supplies and materials purchased for use with students or by program personnel in the development of instruction for students;
(D) Capital expenditures for equipment and materials to be used in the instructional program for identified students;
(E) Inservice training costs for program staff in the development of skills and abilities directly related to the instructional program. Awareness training costs for general staff may also be included.
(b) The approved program cost basis for allocating state funds shall be a percentage arrived at by the ratio of state funds available for any fiscal year in proportion to the total of the approved program costs submitted by applicant districts. 
(4) The State Superintendent shall select projects to receive state funds from the rank order list provided by the State Advisory Committee; such projects shall comply with ORS 343.397 through 343.409.
(5) In the case where federal funds are made available for state administered programs, the Department of Education may award these funds to school districts for special projects using the following guidelines:
(a) Awards will be made on a competitive basis, using the procedures and criteria described in sections (1), (2), and (4) of this rule;
(b) Approvable costs will include those items listed in Subsection (3)(a) of this rule, and also may include the costs of identification, professional services, printing and other costs judged to be integral to the proposed project;
(c) Grants will be awarded on a matching basis.
Stat. Auth.: ORS 343.399 & ORS 343.409
Stats. Implemented: ORS 343.411
Hist.: 1EB 21, f. 1-19-60; 1EB 47, f. 3-4-60; 1EB 21-1978, f. 6-19-78, ef. 6-20-78; 1EB 12-1979(Temp), f. & ef. 9-5-79; 1EB 13-1979, f. 9-21-79, ef. 10-2-79; 1EB 21-1979, f. & ef. 11-15-79; 1EB 12-1980, f. & ef. 5-5-80; 1EB 3-1981, f. & ef. 2-5-81; EB 27-1991, f. & cert. ef. 11-29-91; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0825 
Quarterly Payments and Accounting for Grants 
(1) Districts receiving grants shall be reimbursed by the Oregon Department of Education, in four quarterly installments, and shall be notified of the amount of the first payment at least 30 days prior to that payment 
(2) Beginning with the second quarter and each quarter thereafter, districts receiving grants shall report to the Department of Education, on a form provided by the Department, their expenditures of grant funds and any balances unexpended or unencumbered. 
(3) If the State Superintendent determines after any quarterly accounting that any portions of the grant awarded to a school district or the district matching funds for an approved project have not been spent or encumbered for that program, such portions shall be recovered by reducing the district's ensuing quarterly payments.
Early Intervention and Early Childhood
Special Education Programs
581-015-0900 amended and renumbered OAR 581-015-2700
Definitions -- EI/ECSE Program
For the purposes of OAR 581-015-2700 to 581-015-2910 [581-015-0910 to 581-015-1125], the definitions in this rule and 581-015-2000 [581-015-0005] apply. 
(1) "Assessment" means the ongoing procedures used by appropriate qualified personnel throughout the period of a child's eligibility. 
(2) "Communication" means receptive or expressive language development. 
(3) "Contractor" means the agency designated by the Department to administer the provision of EI and ECSE within selected service areas. 
(4) "Department" means the Oregon Department of Education. 
(5) "Designated referral and evaluation agency" means the agency in each county designated to be the referral point for parents and others who suspect that a child may need early intervention or early childhood special education, and to be responsible for assuring that all referred children suspected of having a disability receive evaluation for potential eligibility for early intervention and early childhood special education. 
(6) "Early childhood special education (ECSE)" means free, specially designed instruction to meet the unique needs of a preschool child with a disability, three years of age until the age of eligibility for public school, including instruction in physical education, speech-language services, travel training, and orientation and mobility services. Instruction is provided in any of the following settings: home, hospitals, institutions, special schools, classrooms, and community childcare or preschool settings, or both. 
(7) "Early intervention and early childhood special education assistants" means individuals who implement program activities under the direct supervision of the professional personnel. 
(8) "Early intervention and early childhood special education specialists" means professionals who implement or coordinate the implementation of individualized family service plans. 
(9) "Early intervention (EI)" means services for preschool children with disabilities from birth until three years of age, including children who are homeless and their families, that are: 
(a) Based on scientifically-based research, to the extent practicable; 

(b)[(a)] Designed to meet the child’s developmental needs [of children with disabilities] and the needs of the family related to enhancing the child's development as identified by the IFSP team, in any one or more of the following areas:  physical development; cognitive development; communication development; social or emotional development; or adaptive development;
(c) [(b)] Selected in collaboration with the parents; 
(d) [(c)] Provided: 
(A) Under public supervision; 
(B) By personnel qualified in accordance with criteria established by rules of the State Board of Education; and 
(C) In conformity with an individualized family service plan. 
(e) [(d)] At no cost to parents; [and] 
(f) [(e)] Meet all applicable state requirements[.]; and

(g) Include: family training, counseling, in-home visits; special instruction; speech-language pathology and audiology services, and sign language and cued language services; occupational therapy; physical therapy; psychological services; service coordination; medical services only for diagnostic or evaluation purposes; early identification, screening, and assessment services; health services necessary to enable the child to benefit from other early intervention services; social work services; vision services; assistive technology devices and services; and transportation and related costs that are necessary to enable a child and the child’s family to receive another early intervention service.
(10) "Educational records" means those records that are: 
(a) Directly related to a student; and 
(b) Maintained by a primary contractor or subcontractor. 
(11) "Evaluation" means the procedures used by qualified personnel to determine; 
(a) A child's initial eligibility for EI or ECSE services; 
(b) A child's continuing eligibility for EI or ECSE services; and. 
(c) The nature and extent of the EI services or ECSE and related services that the child needs. 
(12) "Independent educational evaluation (IEE)" means an evaluation conducted by a qualified examiner who is not employed by the Department, the contractor, or subcontractor responsible for the child in question. 
(13) "Individualized family service plan (IFSP)" means a written plan of early childhood special education, related services, early intervention services, and other services developed in accordance with criteria established by the State Board of Education for each child eligible for services under this chapter. 
(14) "Informed clinical opinion" means the acquisition and interpretation of multiple sources of information as part of the evaluation and assessment process. This includes evaluation and assessment results, observation reports, previous testing results, medical data, parent reports, and other evaluative information. A review of this information is used in forming a determination regarding current developmental status and the need for EI. 
(15) "Instruction" means providing families with information and skills that support the achievement of the goals and outcomes in the child's IFSP and working with preschool children with disabilities in one or more of the following developmental areas: communication development, social or emotional development, physical development, including vision and hearing, adaptive development, and cognitive development. 
(16) "Monitoring" means activities carried out by the Department and its contractors which measure the subcontractor's compliance with state and federal mandates for the provision of EI and ECSE. 
(17) "Natural environment" means settings that are natural or normal for the child's age peers who have no disability. 
(18) "Other services" means those services that may be provided to preschool children with disabilities and to their families that are not EI or ECSE services and are not paid for with EI or ECSE funds. 
(19) "Parent" means:  
(a) For a child under age three, a parent of a preschool child with disabilities and includes a natural or adoptive parent of a child, legal guardian, other than a state agency, an individual acting as a parent in the absence of a parent or guardian, or a surrogate parent who has been appointed in accordance with OAR 581-015-2760 [OAR 581-015-0935]. A foster parent may be treated as a parent without being appointed as a surrogate parent if: 
(a) Parental rights have been terminated by court order, and 
(b) The foster parent: 
(A) Has an ongoing or intended long-term relationship with the child; 
(B) Is willing to make educational decisions; and 
(C) Has no interest that would conflict with the interests of the child. 

(b) For a child age three and older, “parent” is defined in OAR 581-015-2000(20).
(20) "Periodic review" means a review of the IFSP for a child and the child's family. An EI or ECSE program or parent may request a review of the IFSP. 
(21) "Physical development" means gross or fine motor development. 
(22) "Preschool child with disabilities" means all children from: 
(a) Birth until three years of age who are eligible for EI services under OAR 581-015-2780(3) [OAR 581-015-0946(3)]; or 
(b) Three years of age to eligibility for public school who are eligible for ECSE services under OAR 581-015-2795 [OAR 581-015-0943]. 
(23) "Professional Development Plan" means a written document specifying the name of the employee, the position, current qualifications, current deficits, an accounting of steps to be taken to rectify deficits including timelines, persons responsible, and the final date by which the plan will be complete. 
(24) "Public agencies" means school districts and public agency subcontractors for EI and ECSE. 
(25) "Related services" includes transportation and such developmental, corrective, and other supportive services, including orientation and mobility services, speech language pathology and audiology services, interpreting services, psychological services, physical and occupational therapy, recreation including therapeutic recreation, school health services and school nurse services, counseling, social work services, parent counseling and training, [school health services] and medical services, as may be required to assist a child [children] with disabilities, three years of age until the age of eligibility for public school, to benefit from special education or early childhood special education and includes early identification and assessment of disabling conditions. Medical services shall be for diagnostic and evaluation purposes only. This term does not include a medical device that is surgically implanted, the optimization of that device’s function or replacement of such device.  
(26) "Related services personnel" means professionals who consult, supervise, train staff, design curriculum, or implement related services. 
(27) "Service coordination" means the activities carried out by a service coordinator to assist and enable an eligible child and the child's family to receive the rights, procedural safeguards and services that are authorized under the state's EI program and to coordinate access to other services designated on the IFSP. 
(28) "Subcontractor" means the agency or agencies selected by the contractor to provide services for EI and ECSE. 
(29) "Supervision" means the activities carried out by the Department and its primary contractors to oversee the provision of EI and ECSE services. 
(30) "Supervisors" means professionals who supervise and train staff, design curriculum, and administer EI or ECSE programs. 
(31) The following words are defined in OAR 581-015-0005: 
(a) "Assistive technology device"; 
(b) "Assistive technology service"; 
(c) "Children with disabilities"; 
(d) "Autism"; 
(e) "Communication disorder"; 
(f) "Deafblindness"; 
(g) "Emotional disturbance"; 
(h) "Hearing impairment"; 
(i) "Mental retardation"; 
(j) "Orthopedic impairment"; 
(k) "Other health impairment"; 
(l) "Specific learning disability"; 
(m) "Traumatic brain injury"; 
(n) "Visual impairment"; 
(o) "Consent"; 
(p) "Day"; 
(q) "Department"; 
(r) "General curriculum"; 
(s) "Health assessment statement"; 
(t) "Identification"; 
(u) "Individualized education program (IEP)"; 
(v) "Mediation"; 
(w) "Medical statement"; 
(x) "Native language"; 
(y) "Order"; 
(z) "Participating agency"; 
 (aa) "Personally identifiable information"; 
(bb) "Placement"; 
(cc) "Private school"; 
(dd) "Regular school year"; 

(ee) "School district"; 
(ff) "Short term objectives"; 
(gg) "Special education"; 
(hh) "Specially designed instruction"; 
(ii) "Supplementary aids and services"; 
(jj) "Superintendent"; [and] 
(kk) "Surrogate parent[.]"; and

(ll) “Ward of the state.”

Stat. Auth.: ORS 343.465 - 343.534; 34 CFR 300.5 through 34 CFR 300.45
Stats. Implemented: ORS 343.475
Hist: EB 23-1992, f. & cert. ef. 6-23-92; EB 4-1995, f. & ef. 1-24-95; ODE 24-2000, f. & cert. ef. 10-16-00; ODE 2-2003, f. & cert. ef. 3-10-03; ODE 1-2004, f. & cert. ef. 1-15-04
581-015-0910 amended and renumbered 581-015-2705

Establishment of Service Areas
(1) The Department establishes [shall establish] service areas for the provision of EI and ECSE to ensure the provision of services to preschool children with disabilities.
(2) The service areas are [shall be] designated by the Department and [they] may include multiple counties.
Stat. Auth.: ORS 343.465 - ORS 343.534
Stats. Implemented: ORS 343.475
Hist.: EB 23-1992, f. & cert. ef. 6-23-92; ODE 24-2000, f. & cert. ef. 10-16-00
581-015-0920 amended and renumbered 581-015-2710

Selection of Contractor
(1) The Department selects [shall select] a contractor to provide administration and coordination of EI and ECSE in the selected service area.
(2) The contractor will [shall] be selected using criteria developed by the Department which include:
(a) Geographic location;
(b) Previous experience in the administration of special education, early intervention, or related programs; and
(c) Expressed willingness to administer the EI and ECSE program in their area in compliance with the applicable state and federal requirements.
(3) The contractor will [shall] administer the EI and ECSE programs under a contract from the Department. The contract for administration will [shall] include requirements for the following:
(a) Staffing expectations for the administration of the area program;
(b) Necessary reports to the Department;
(c) Development of an area service plan;
(d) Fiscal responsibility for the administration of contractor funds and the distribution of funds to subcontractors;
(e) Selection and monitoring of subcontractors including the designated referral and evaluation agency;
(f) Coordination of technical assistance to EI and ECSE programs in the contractor's service area;
(g) Assurances that written agreements exist between agencies to assure interagency coordination in each county of the designated service area;
(h) Assurances that a continuum of alternative placements is available to meet the needs of preschool children with disabilities enrolled in ECSE;
(i) Criteria for supervision of services provided by the contractor when no local subcontractor is available or appropriate; and
(j) Such other requirements as are determined necessary by the Department to assure the provision of EI and ECSE services as authorized by ORS 343.465 to ORS 343.534.
(4) The contract will [shall] include timelines, criteria, and procedures to be used by the Department for withholding funds or terminating the contract for failure to comply with contract requirements.
Stat. Auth.: ORS 343.465 - ORS 343.534
Stats. Implemented: ORS 343.475
Hist.: EB 23-1992, f. & cert. ef. 6-23-92; ODE 24-2000, f. & cert. ef. 10-16-00
581-015-0930 amended and renumbered 581-015-2715

Role of Local Interagency Coordinating Council (LICC)
(1) Each contractor, in conjunction with subcontrator(s), must  [shall] solicit the advice and assistance of the local interagency coordinating council (LICC) in each county within the contractor's service area, regarding:
(a) Identification of service needs;
(b) Coordination of services with other agency services; 
(c) Procedures for resolving local disputes; and
(d) Development of local interagency agreements.
(2) The recommendations from each LICC must  [shall] be used by the contractor and subcontractor in developing a plan for services required by the Department. This plan will include components described in section (1) of this rule, and be presented in a format provided by the Department, and must  [shall] include:
(a) A written description of the process used in assisting each LICC in the development of their recommendations;
(b) The contractor's and subcontractor's proposal for implementing the recommendations from the LICC in each county;
(c) Recommendations from the LICC that the contractor and subcontractor(s) does not propose to implement, and the reason for that decision; and
(d) A written description of the process used to resolve disagreements between the LICC and the contractor and subcontractor(s). 
(3) When there is unresolved conflict over the service plan, and recommendations from the LICC the Department will:
(a) Investigate the conflict; and
(b) Make the final decision regarding plan approval and implementation.
(4) The contractor(s) must  [shall] provide, within available funds, fiscal and other support for the LICC to perform the functions described in this rule. The LICC must  [shall] submit an annual budget to the contractor(s) to demonstrate the use of the funds.
(5) The LICC must  [shall] collaborate with other agencies and programs in planning and implementing services for young children and their families in the local community.
Stat. Auth.: ORS 343.465 - ORS 343.534
Stats. Implemented: ORS 343.507
Hist.: EB 23-1992, f. & cert. ef. 6-23-92; ODE 24-2000, f. & cert. ef. 10-16-00
581-015-1045 amended and renumbered 581-015-2720
Census and Data Reporting –EI/ECSE Program
Contractors and subcontractors must  [shall] follow the rules and procedures in OAR 581-015-2010 [OAR 581-015-0038] for reporting to the Department all resident preschool children with disabilities with the following definition exception: "School district" means contractors or subcontractors.
Stat. Auth.: ORS 343.475
Stats. Implemented: ORS 343.475, ORS 343.495 & ORS343.513 - ORS 343.533
Hist.: ODE 24-2000, f. & cert. ef. 10-16-00
581-015-1110 amended and renumbered 581-015-2725
Compliance Monitoring–EI/ECSE Program
Contractors and subcontractors involved in the education of preschool children with disabilities will [shall] be monitored by the Department of Education on a regular basis as specified in Oregon's federally approved special education policies and procedures and Part C application to ensure compliance with the requirements of the Individuals with Disabilities Education Act, Oregon Revised Statutes, and Oregon Administrative Rules. Monitoring procedures may include program self-assessment, data collection, analysis and reporting, on-site visits, review of policies and procedures, review of the development and implementation of IFSPs, improvement planning, and auditing federal fund use. 
Stat. Auth.: ORS 343.475
Stats. Implemented: ORS 343.475
Hist.: EB 4-1995, f. & cert. ef. 1-24-95; ODE 24-2000, f. & cert. ef. 10-16-00; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0938 amended and renumbered 581-015-2730
Parent Consent for EI
[(1) "Consent" means that: 
(a) The parent has been fully informed of all information relevant to the activity for which consent is sought, in the parent's native language or other mode of communication; 
(b) The parent understands and agrees in writing to the carrying out of the activity for which consent is sought; and 
(c) The parent understands that the granting of consent is voluntary on the part of the parent; 
(d) The parent understands that consent may be revoked at any time before the completion of the activity or action for which they have given consent. If a parent revokes consent, the revocation is not retroactive. A parent may revoke consent for evaluation or reevaluation that has not yet been conducted. ]
(1) [(2)] The public agency [contractor or subcontractor] must  [shall] obtain written parental consent before conducting an initial evaluation or reevaluation. 
(2) [(3)] Written parental consent must  [shall] also be obtained before [prior to] the provision of EI services described in the IFSP. The parents of a child eligible for EI services must  [shall] determine whether they, their child, or other family members will [shall] accept or decline any EI services, and may decline such a service after first accepting it, without jeopardizing other EI services. If the parents do not provide consent for a particular EI service or withdraw consent after first providing it, that service will [shall] not be provided. The EI services for which parental consent is obtained will [shall] be provided. 
(3) [(4)] If consent is not given, the public agency must  [contractor or subcontractor shall] make reasonable efforts to ensure that the parent:
(a) Is fully aware of the nature of the evaluation and assessment or the services that would be available; and
(b) Understands that the child will not [be able to] receive the evaluation and assessment or services unless consent is given.
(4) [(5)] If a parent of a child who has been identified as having a disability or who is suspected of having a disability refuses to grant consent for an initial evaluation of the child, the Department may request a hearing under OAR 581-015-2870 [OAR 581-015-1030]. 
Stat. Auth.: ORS 343.475
Stats. Implemented: ORS 343.475
Hist.: EB 4-1995, f. & cert. ef. 1-24-95; ODE 24-2000, f. & cert. ef. 10-16-00; ODE 2-2003, f. & cert. ef. 3-10-03; ODE 1-2004, f. & cert. ef. 1-15-04
581-015-0939 amended and renumbered 2735
Parent Consent for ECSE
[(1) "Consent" means that: 
(a) The parent has been fully informed of all information relevant to the activity for which consent is sought, in the parent's native language or other mode of communication; 
(b) The parent understands and agrees in writing to the carrying out of the activity for which consent is sought and the consent describes that activity and lists any records that will be released and to whom; 
(c) The parent understands that the granting of consent is voluntary on the part of the parent; and 
(d) The parent understands that consent may be revoked at any time before the completion of the activity or action for which they have given consent. If a parent revokes consent, that revocation is not retroactive. A parent may revoke consent for evaluation or reevaluation that has not yet been conducted. A parent may revoke consent for initial ECSE placement before the initiation of that placement. ]
(1) Consent for initial evaluation:

(a) [(2)] The public agency must  [contractor or subcontractor shall  provide notice under OAR 581-015-2745 and obtain written parental consent before conducting an initial ECSE evaluation to determine if a child qualifies as a child with a disability under OAR 581-015-2795. [or reevaluation, and before ECSE placement of a child with a disability]. Consent for initial evaluation may not be construed as consent for the initial provision of ECSE services [placement]. 

(b) The public agency must make reasonable efforts to obtain the informed consent from a parent for an initial evaluation to determine a child’s eligibility for ECSE services.  

(c) If a parent of a child enrolled in public preschool or seeking to be enrolled in public preschool does not provide consent for an initial evaluation, or does not respond to a request for consent for an initial evaluation, the public agency may, but is not required to, pursue the initial evaluation of the child using mediation or due process hearing procedures.  A public agency does not violate its child find obligations if it declines to pursue the evaluation using these procedures.  

(3) Written parental consent also shall be obtained before administering to a child individual intelligence tests and all tests of personality pursuant to OAR 581-021-0030(2)(a). 
(4) If a parent refuses to grant consent for an evaluation or reevaluation, the Department of Education shall follow the procedures set forth in OAR 581-015-1030. 

(2) Consent for initial provision of services:

(a) The contractor or subcontractor must obtain informed consent from the parent of the child before the initial provision of ECSE services to the child. 
(b) The contractor or subcontractor must make reasonable efforts to obtain informed consent from the parent for the initial provision of ECSE services to the child.  
(c) If a parent does not respond or refuses to consent for initial provision of ECSE services, the contractor or subcontractor may not seek to provide ECSE services to the child by using mediation or due process hearing procedures.  
(d) If a parent refuses to grant consent for initial provision of ECSE services, or does not respond to a request to provide such consent:  

(A) The contractor or subcontractor will not be considered to be in violation of the requirement  to make available a free appropriate public education to the child for the failure to provide the child with the ECSE services for which the contractor or subcontractor requests consent; and

(B) The contractor or subcontractor is not required to convene an IFSP meeting or develop an IFSP for the child for the ECSE services for which consent is requested.  

(3) Consent for reevaluation:

(a) The public agency must obtain informed parent consent before conducting any reevaluation of a child with a disability, except as provided in subsections (b) and (c).

(b) If a parent refuses to consent to the reevaluation, the public agency may, but is not required to, pursue the reevaluation by using mediation or due process hearing procedures.  A public agency does not violate its child find obligations if it declines to pursue the reevaluation using these procedures.

(c) If, after reasonable efforts to obtain parent consent, the parent does not respond, the public agency may conduct the reevaluation without consent, unless the reevaluation is an individual intelligence test or test of personality.   
(4) Revocation of consent: A parent may revoke consent at any time before the completion of the activity or action for which they have given consent. If a parent revokes consent, that revocation is not retroactive. A parent may revoke consent for evaluation or reevaluation that has not yet been conducted. A parent may revoke consent for initial provision of ECSE  services before the initiation of those services.. 
(5) Other consent requirements:

(a) The public agency must document its reasonable efforts to obtain parent consent in accordance with OAR 581-015-2755(2)(b). 
(b) [(5)] A parent's refusal to consent to one service or activity may not be used to deny the parent or child any other service, benefit, or activity of the contractor or subcontractor, except as provided in this rule. 
(c) If a parent of a child who is placed in a private school by the parents at their own expense does not provide consent for the initial evaluation or the reevaluation, or the parent does not respond to a request for consent—

(A) The public agency may not use mediation or due process hearing procedures to seek consent; and

(B) The public agency is not required to consider the child as eligible for ECSE services. 
Stat. Auth.: ORS 343.475; 34 CFR 300.300
Stats. Implemented: ORS 343.475
Hist.: EB 4-1995, f. & cert. ef. 1-24-95; ODE 24-2000, f. & cert. ef. 10-16-00; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0937 amended and renumbered 581-015-2740

Exceptions to Parental Consent–EI/ECSE Program 
(1) Parental consent is not required before: 
(a) Reviewing existing data as part of an evaluation or a reevaluation; 
(b) Administering a test or other evaluation that is administered to all children unless, before administration of that test or evaluation, consent is required of parents of all children; or 
(c) Conducting evaluation tests, procedures or instruments that are identified on a child's IFSP as a measure for determining progress[.]; or

(d) Conducting a screening of a child by an EI/ECSE specialist to determine appropriate instructional strategies for curriculum implementation.  
(2) Consent for initial evaluation for wards of the state (for children age three and above):   If a child is a ward of the state and is not residing with the child’s parent, the public agency is not required to obtain informed written consent from the parent for an initial evaluation to determine whether the child is a child with a disability if:

(A) Despite reasonable efforts to do so, the agency cannot discover the whereabouts of the parent of the child;

(B)The rights of the parents of the child have been terminated in accordance with state law; or

(C) The rights of the parent to make educational decisions have been subrogated by a judge in accordance with state law and consent for an initial evaluation has been given by an individual appointed by the judge to represent the child.   

(2) For children age three and above, if, after reasonable efforts to obtain parent consent, the parent does not respond, the contractor or subcontractor may conduct the reevaluation without consent, unless the reevaluation is an individual intelligence test or test of personality [if the contractor or subcontractor demonstrate reasonable measures to obtain parental consent for reevaluation under OAR 581-015-0939(2) and the child's parents have failed to respond, then parental consent need not be obtained.] 
(3) For the purposes of (2) of this rule, "reasonable efforts [measures]" means the contractor or subcontractor has used procedures consistent with OAR 581-015-2755(2)(b). [OAR 581-015-0966(3)]. 
(4) Parental consent is not required if an administrative law judge [a hearing officer] determines under OAR 581-015-2375 [OAR 581-015-0088] that the evaluation or reevaluation is necessary to ensure that the child is provided with appropriate EI services, or for children in ECSE, a free appropriate public education. 
Stat. Auth.: ORS 343.475; 34 CFR 300.300; 34 CFR 300.302
Stats. Implemented: ORS 343.475, ORS 343.495 & ORS 343.513 - ORS 343.533
Hist.: ODE 24-2000, f. & cert. ef. 10-16-00; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0940 amended, renamed and renumbered 581-015-2745

Prior Written Notice and Notice of Procedural Safeguards [Safequards]  (EI/ECSE Program)
(1) Prior written notice must  [shall] be given to the parent or surrogate parent a reasonable time before the contractor or subcontractor initiates or changes, or refuses to initiate or change, the identification, evaluation, placement of the child; or 
(a) The provision of appropriate EI services if the child is from birth to age three; or 
(b) The provision of a free appropriate public education to the child if the child is three years of age to eligibility for public school. 
(2) Prior written notice must be given after a decision is made and a reasonable time before the decision is implemented. 
(3) The content of the prior written notice must  [shall] include: 
(a) A description of the action proposed or refused by the contractor or subcontractor; 
(b) An explanation of why the contractor or subcontractor proposed or refused to take the action; 
(c) A description of any options that the IFSP team [contractor or subcontractor considered] and reasons why those options were rejected;
(d) A description of each evaluation procedure, assessment, test, record, or report which is directly relevant to the proposal or refusal; 
(e) A description of any other factors [that are] relevant to the contractor's or subcontractor's proposal or refusal; 
(f) A statement that the parents of a child with a disability have procedural safeguards and, if it is not an initial referral for evaluation, the means by which a copy of the Notice of Procedural Safeguards may be obtained; 
(g) Sources for parents to contact to obtain assistance in understanding their procedural safeguards; and 
(h) For children in EI, a statement of the complaint procedures under OAR 581-015-2030 [OAR 581-015-0054], including a description of how to file a complaint and the timelines under those procedures. 
(4) The prior notice must  [shall] be: 
(a) Written in language understandable to the general public; and 
(b) Provided in the native language of the parent or other mode of communication used by the parent, unless it is clearly not feasible to do so. 
(5) If the native language or other mode of communication of the parent is not a written language, the contractor or subcontractor must  [shall] take steps to ensure that: 
(a) The notice is translated orally or by other means to the parent in the parent's native language or other mode of communication; 
(b) The parent understands the content of the notice; and 
(c) There is written evidence that the requirements in subsections (5)(a) and (b) of this rule have been met. 
(6) If a parent is deaf or blind, or has no written language, the mode of communication must  [shall] be that normally used by the parent (such as sign language, Braille, or oral communication). 
(7) If the proposed action requires prior written notice and written consent, the contractor or subcontractor may give notice at the same time it requests consent. 
(8) Notice of Procedural Safeguards: Contractors and subcontractors must  [shall] provide notice of Procedural Safeguards as described in OAR 581-015-2315 [OAR 581-015-0079].
Stat. Auth.: ORS 343.465 - ORS 343.534, 34 CFR 300.503, 34 CFR 300.504
Stats. Implemented: 34 CFR 300.504 - 505, ORS 343.521, 343.527, 343.531
Hist.: EB 23-1992, f. & cert. ef. 6-23-92; EB 4-1995, f. & cert. ef. 1-24-95; EB 27-1995, f. & cert. ef. 12-11-95; ODE 24-2000, f. & cert. ef. 10-16-00; ODE 8-2001, f. & cert. ef. 1-29-01; ODE 6-2003, f. 4-29-03, cert. ef. 4-30-03; ODE 1-2004, f. & cert. ef. 1-15-04
581-015-0964 amended and renumbered 581-015-2750

Parent Participation – General (EI/ECSE Program)
(1) For a child under age three, contractors or subcontractors must  [shall] provide parents with an opportunity to participate in meetings with respect to the identification, evaluation, IFSP, placement of the child and the provision of appropriate EI services and transition to ECSE or other services. For IFSP meetings, contractors and subcontractors must  [shall] also follow requirements of OAR 581-015-2755 [OAR 581-051-0966]. 
(2) For a child age three and older, contractors or subcontractors must  [shall] provide parents with an opportunity to participate in meetings with respect to the identification, evaluation, IFSP, placement of the child, the provision of a free appropriate public education and transition to school age or other services. For IFSP and placement meetings, contractors and subcontractors must  [shall] also follow requirements of OAR 581-015-2755 [OAR 581-051-0966].. 
(3) Contractors or subcontractors must  provide parents and other participants with a written notice of the meeting sufficiently in advance to ensure that parents and others will have an opportunity to attend. The written notice must  : 
(a) State the purpose, time and place of the meeting and who will attend; 
(b) Inform the parents that they or the agency may invite other individuals who they believe have knowledge or expertise regarding the child; 
(c) Inform the parents of a child age three or older that the team may proceed with the meeting even if the parent is not in attendance; and 
(d) Inform the parents of whom to contact before the meeting to provide information if they are unable to attend. 
(4) The contractor or subcontractor must  [shall] take whatever action is necessary to ensure that the parents understand the proceedings at a meeting, including: 
(a) For a child under age three, conducting the meeting in the native language of the family or other mode of communication used by the family unless it is clearly not feasible to do so; and
(b) For a child age three and over, arranging for an interpreter for parents who are deaf or whose native language is other than English.
(5) A meeting does not include informal or unscheduled conversations involving public agency personnel and conversations on issues such as teaching methodology, instructional plans, or coordination of service provision if those issues are not addressed in the child's IFSP. A meeting also does not include preparatory activities that public agency personnel engage in to develop a proposal or response parent proposal that will be discussed at a later meeting. 

(6) Conducting a meeting without a parent in attendance:  A meeting may be conducted without a parent in attendance if the public agency has given the parent notice under subsection (3) or, for IFSP or placement meetings, in accordance with OAR 581-015-2755.
Stat. Auth.: ORS 343.475; 34 CFR 300.501
Stats. Implemented: ORS 343.475, 343.495 & 343.513 - 343.533
Hist.: ODE 24-2000, f. & cert. ef. 10-16-00; ODE 8-2001, f. & cert. ef. 1-29-01; ODE 2-2003, f. & cert. ef. 3-10-03; ODE 1-2004, f. & cert. ef. 1-15-04
581-015-0966 amended and renumbered 581-015-2755
Additional Parental Participation Requirements for IFSP and Placement Meetings -- EI/ECSE Program
(1) For a child under age three: 
(a) Contractors or subcontractors must  [shall] schedule IFSP meetings in settings and at times that are convenient to families; 
(b) If neither parent can attend, the contractor or subcontractor must  [shall] use other methods to ensure parent participation, including, but not limited to, individual or conference phone calls or home visits; and 
(c) The contents of the IFSP must  [shall] be fully explained to the parents and informed written consent obtained from the parents before the provision of EI services described in the plan. 
(2) For a child age three and older: 
(a) Contractors or subcontractors must  [shall] take steps to ensure that one or both of the parents of a child with a disability are present at each IFSP or placement meeting or are afforded the opportunity to participate, including: 
(A) Notifying parents of the meeting early enough to ensure that they will have an opportunity to attend; and
(B) Scheduling the meeting at a mutually agreed on time and place. 
(C) If neither parent can attend, the contractor or subcontractor must  [shall] use other methods to ensure parent participation, including, but not limited to, individual or conference phone calls or home visits; 
(b) An IFSP or placement meeting may be conducted without a parent in attendance if the contractor or subcontractor is unable to convince the parents that they should attend. If the contractor or subcontractor proceeds with an IFSP or placement meeting without a parent in attendance, the contractor or subcontractor must have a record of its attempts to arrange a mutually agreed on time and place, such as:
(A) Detailed records of telephone calls made or attempted and the results of those calls;
(B) Copies of correspondence sent to the parents and any responses received; and
(C) Detailed records of visits made to the parent's home or place of employment and the results of those visits.
(c) The Department considers contractor or subcontractor attempts to convince parents to attend sufficient if the contractor or subcontractor:
(A) Communicates directly with the parent and arranges a mutually agreeable time and place, and sends [send] written notice required under OAR 581-015-2750 [OAR 581-015-0964] to confirm this arrangement; or 
(B) Sends written notice required under OAR 581-015-2750 [OAR 581-015-0964], proposing a time and place for the meeting and stating in the notice that the parent may request a different time and place, and confirms that the parent received the notice. 
(C) "Sufficient attempts" may all occur before the scheduled IEP or placement meeting, and do not require the scheduling of multiple agreed-upon meetings unless the team believes this would be in the best interest of the child.
(3) The contractor or subcontractor must  [shall] give the parent a copy of the IFSP at no cost to the parent. If the parent does not attend the IFSP meeting, the contractor subcontractor must  [shall] ensure that a copy is provided to the parent.
Stat. Auth.: ORS 343.475; 34 CFR 300.322, 34 CFR 300.501
Stats. Implemented: ORS 343.475, ORS 343.495 & ORS 343.513 - ORS 343.533
Hist.: ODE 24-2000, f. & cert. ef. 10-16-00; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0935 amended and renumbered 581-015-2760

Surrogate Parents for EI/ECSE 
(1) Each contractor or subcontractor serving a child participating in EI or ECSE must  [shall] ensure that the rights of the child are protected by appointing a surrogate parent not more than 30 days after a determination by the contractor or subcontractor that the child needs a surrogate because [when]:  
(a) No parent (as defined in OAR 581-015-2700(19) can [The parent cannot] be identified or located after reasonable efforts; or 
(b) The child is a ward of the state and there is reasonable cause to believe that the child has a disability. 
(2).  In determining the need for a surrogate, the contractor or subcontractor must  [shall] consider whether it is likely to take any action regarding the child that would require notice under OAR 581-015-2745 [OAR 581-015-0940] to the parents. 
(3) Each contractor or subcontractor must have a method for determining whether a child needs a surrogate parent and for assigning a surrogate parent to the child.  [Each contractor or subcontractor shall secure nominations of persons to serve as surrogates.] The contractor or subcontractor must  [shall] ensure that each person approved to serve as surrogate: 
(a) Is not an employee of the contractor or subcontractor [or any state agency] or the Department or any other agency involved in the early intervention, education or care of the child ; 
[(b) Is not an employee of any other agency involved in the early intervention, education or care of the child except for an employee of a non-public agency that only provides non-education care for the child]; 
(b) [(c)] Does not provide EI/ECSE services to the child or to any family members of the child;
(c) [(d)] Is free of any personal or professional [conflict of] interest that conflicts [would interfere] that would interfere with representing the child's early intervention or special education interests; and
(d) [(e)] Has the necessary knowledge and skills to protect the special education rights of the child.
(4) An appointed surrogate parent has [shall have] all of the special education rights and procedural safeguards available to the parent. 
(5) A surrogate is [shall] not [be considered an employee of a contractor or subcontractor solely on the basis that the surrogate is compensated from public funds. 
(6) The duties of the surrogate parent are to: 
(a) Protect the early intervention or special education rights of the child; 
(b) Be acquainted with the child's disability and the child's EI or ECSE needs; and 
(c) Represent the child in all matters relating to the identification, evaluation and assessment, IFSP services, or the provision of a free appropriate public education to the child receiving ECSE and any other EI/ECSE rights. 
(7) A surrogate has [shall have] the same rights granted to a parent in a hearing under OAR 581-015-2870 [OAR 581-015-1030] if the identification, evaluation, IFSP or placement of the child is contested. 
(8) A parent may give written consent for a surrogate to be appointed. When a parent requests that a surrogate be appointed, the parent retains all parental rights to receive notice under OAR 581-015-2745 through 581-015-2755 [OAR 581-015-0940 and ORS 343.521(20)] and all of the information provided to the surrogate. The surrogate, alone, is [will be] responsible for all matters relating to the special education of the child unless the parent revokes consent for the surrogate's appointment. If a parent gives written consent for a surrogate to be appointed, the parent may revoke consent at any time by providing a written request to revoke the surrogate's appointment. 
(9) The contractor or subcontractor may change or terminate the appointment of a surrogate when: 
(a) The person appointed as surrogate is no longer willing to serve; 
[(b) The child's EI or ECSE  is terminated; ]
(b) [(c)] The child is no longer eligible for EI or ECSE services; 
(c) [(d)] The legal guardianship of the child is transferred to a person who is able to carry out the role of the parent; 
(e) A foster parent is identified who can carry out the role of parent under OAR 581-015-2700 [OAR 581-015-0900]; 
(f) The appointed surrogate is no longer eligible; 
(g) The child moves to another subcontractor area; or 
(h) The child is no longer a ward of the state. 
(10) A person appointed as surrogate will [shall] not be held liable for actions taken in good faith on behalf of the parent in protecting the special education rights of the child. 
(11) The contractor or subcontractor must  [shall] not appoint a surrogate solely because the parent is uncooperative or unresponsive to the EI or ECSE needs of the child. 
Stat. Auth.: ORS 34, CFR 300.514, 343.155 & 343.045
Stats. Implemented: ORS 343.475 & 343.531
Hist.: EB 12-1993, f. & cert. ef. 3-25-93; EB 4-1995, f. & cert. ef. 1-24-95; ODE 24-2000, f. & cert. ef. 10-16-00; ODE 2-2003, f. & cert. ef. 3-10-03; ODE 1-2004, f. & cert. ef. 1-15-04
581-015-0962 amended and renumbered 581-015-2765

Independent Education Evaluation - ECSE
(1) Any parent of a preschool child with disabilities three years of age through the age of eligibility for public school may request an independent education evaluation at the expense of:
(a) The school district if the parent disagrees with an evaluation obtained by the school district; or 
(b) The contracting agency if the parent disagrees with an evaluation obtained by the contractor or subcontractor.
(2) Agencies from (1)(a) and (b) of this rule must  [shall] follow the procedures in OAR 581-015-2305 [OAR 581-015-0094] when responding to a parent request for an independent education evaluation.
Stat. Auth.: ORS 343.475
Stats. Implemented: ORS 343.475, ORS 343.495 & ORS343.513 - ORS 343.533
Hist.: ODE 24-2000, f. & cert. ef. 10-16-00
581-015-1010 amended and renumbered 581-015-2770

Confidentiality of Records for Preschool Children with Disabilities
Contractors and subcontractors must  [shall] follow the rules and procedures in OAR 581-021-0265 [OAR 581-015-0055] for confidentiality of records for preschool children with disabilities with the following exception: "School district" means contractors or subcontractors.
Stat. Auth.: ORS 343.465 - ORS 343.534
Stats. Implemented: ORS 343.485
Hist.: EB 23-1992, f. & cert. ef. 6-23-92; ODE 24-2000, f. & cert. ef. 10-16-00
581-015-0945 amended and renumbered 581-015-2775

EI Evaluation
(1)  General.
(a) A public agency must conduct an evaluation or re-evaluation process in accordance with this rule before determining that a child qualifies for early intervention (EI) services, changing the child’s eligibility, or terminating the child’s eligibility under OAR 581-015-2780.
(b) EI evaluations and reevaluations must be conducted in accordance with OAR 581-015-2790(8) and (9)(b)-(f). 
(2)Request for initial evaluation.  Consistent with the consent requirements in OAR 581-015-2730, a parent or public agency may initiate a request for an initial evaluation to determine if a child qualifies for EI services. 

(3) When initial evaluation must be conducted.   An initial evaluation must be conducted to determine if a child is eligible for EI services when a public agency suspects or has reason to suspect that the child has a disability, developmental delay, or condition likely to result in developmental delay.
(4) Evaluation planning.  Before conducting any evaluation or re-evaluation, the public agency must conduct evaluation planning in accordance with OAR 581-015-2115.

(5) Notice and consent.  

(a) Before conducting any evaluation or re-evaluation, the public agency must provide notice to the parent in accordance with OAR 581-015-2745 that describes any evaluation procedures the agency proposes to conduct as a result of the evaluation planning process.

(b)  Before conducting any evaluation or re-evaluation, the public agency must obtain written consent for evaluation in accordance with OAR 581-015-2730 and 581-015-2740.

(c) If the public agency refuses an evaluation or reevaluation requested by the parent, the public agency must provide the parent with prior written notice under OAR 581-015-2745. 
(d) Parents may challenge the public agency’s refusal to conduct an evaluation or reevaluation under OAR 581-015-2870.
[(1) When evaluating children suspected of being eligible for EI services, school districts must  ensure that the procedures in 581-015-0071, 0072(1)-(8), and 0074 are followed by the agency(ies) conducting the evaluation.  In addition, the evaluation must  shall: ]
(6) EI Evaluation requirements:  An EI evaluation or reevaluation must:
(a) Be conducted by a team representing two or more disciplines or professions, including persons who are knowledgeable about the child; 
(b) Assess the child's level of functioning in all the following areas: cognitive development, physical development including vision and hearing, communication development, social or emotional development, and adaptive development; 
(c) Be based on informed clinical opinion; [and ]
(d) Be completed in time to conduct the initial IFSP meeting within 45 calendar days from the date of referral; and [. 
[(2) For a child suspected of being eligible for EI, the following evaluation shall be conducted:] 
[(a) A review of existing evaluation data by following the procedures in OAR 581-015-0701; and]
(e) Include:

(A) [(b)] For a child suspected of having autism spectrum disorder, deafblindness, hearing impairment, orthopedic impairment, traumatic brain injury, or visual impairment, the evaluation requirements in [an evaluation in all areas of the suspected disability following] OAR 581-015-2130 through 581-015-2180 for the respective disability [OAR 581-015-0051]; or 
(B) [(c)] A diagnosis of a physical or mental condition as described under in OAR 581-015-2780 (3)(b) [OAR 581-015-0946(3)(b)]; or 
(C) [(d)] An evaluation for determining a developmental delay as follows: 
(i) (A) At least one norm-referenced, standardized test addressing the child's level of functioning in each of the following developmental areas:  cognitive; physical (including vision and hearing); communication; social or emotional; and adaptive.
[(i) Cognitive development; 
(ii) Physical development; 
(iii) Communication development; 
(iv) Social or emotional development; and 
(v) Adaptive development. ]
(ii) [(B)] At least one additional procedure to confirm the child's level of functioning in each area of suspected delay listed in subsection (6)(e)(C)(i) [(2)(d)] of this rule; 
(iii) [(C)] At least one 20-minute observation of the child; 
(iv) [(D)] A review of previous testing, medical data and parent reports; and 
(v) [(E)] Other evaluative information as necessary to determine eligibility. 

(7) Reevaluation.  A public agency must conduct a reevaluation of a child receiving early intervention services in accordance with OAR 581-015-2115 if the public agency determines that the EI needs of the child warrant a reevaluation, or, subject to subsection (5), if the child’s parent or EI specialist requests a reevaluation.  

Stat. Auth.: ORS 343.465 - ORS 343.534
Stats. Implemented: ORS 343.475
Hist.: EB 4-1995, f. & cert. ef. 1-24-95; ODE 24-2000, f. & cert. ef. 10-16-00; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0946 amended and renumbered 581-015-2780

EI Eligibility
(1) Upon completing the administration of tests and other evaluation materials, the designated referral and evaluation agency must  [shall] determine, through a team, whether a child is eligible for EI services by following the procedures in this rule. 
(2) The team must  [shall] include the parents, in accordance with OAR 581-015-2750, and individuals from two or more disciplines, including persons who are knowledgeable about the child [, and the child's parents]. 
(3) To be [For a child suspected of being] eligible for EI services, the child must  [shall] meet the [following] minimum criteria for subsection (a), (b) or (c), below: : 
(a) Categorical:

(A) The child meets the minimum criteria for one of the following disability categories in OAR 581-015-2130 through 581-015-2180 [OAR 581-015-0051]: autism spectrum disorder, deafblindness, hearing impairment, orthopedic impairment, traumatic brain injury or visual impairment.  [; or] 

(B) If the child meets the disability criteria for a categorical eligibility in subsection (A), the child’s disability does not need to be presently adversely affecting the child’s development for the child to be eligible for EI services.   
(b) Medical:  The child has a diagnosed physical or mental condition that has a high probability of resulting in developmental delay, as documented by a physician licensed by a State Board of Medical Examiners.  [; or ]
(c) Developmental delay:   The child experiences a developmental delay and as a result needs EI services. Developmental delay means two standard deviations or more below the mean in one or more of the following developmental areas, or 1.5 standard deviations below the mean in two or more of the developmental areas: 
(A) Cognitive development; 
(B) Physical development; 
(C) Communication development; 
(D) Social or emotional development; 
(E) Adaptive development. 
(4) The team must  [shall] prepare an evaluation report and a written statement of eligibility. [that includes: ]
(a) The evaluation report(s) must describe and explain the results of the evaluation conducted.

(b) The written statement of eligibility must include:

(A) [(a) All] A list of the evaluation data considered in determining the child's eligibility; 
(B) [(b)] A determination of whether the child meets the minimum criteria for EI as described in (3) of this part; 
[(c] A determination of whether:
(A) As a result of the disability, the child needs EI services; or
(B) The child's disability has a high probability of resulting in developmental delay as documented by a physician; and]
(c) [(d)] The signature of each member of the team signifying his or her concurrence or dissent.
(5) For a child who may have disabilities in more than one category, the team need only qualify the child for EI services under one disability category, however:
(a) The child must  [shall] be evaluated in all areas of development and areas of suspected disability; and
(b) The child's IFSP must  [shall] address all of the child's early intervention needs.
(6) The team must  [shall] give the parents a copy of the eligibility statement and evaluation report.
(7) The contractor or subcontractor must  [shall] notify the child's resident district upon determination of eligibility for EI services.
(8) A child [Children] found eligible under this rule is [shall be] eligible for regional services if the child meets [they also meet] criteria under OAR 581-015-2550 for [OAR 581-015-0051] for vision impairment, hearing impairment, autism spectrum disorder, [or] severe orthopedic impairment or traumatic brain injury.
Stat. Auth.: ORS 343.513
Stats. Implemented: 34 CFR 303.300 - 323 & ORS 343.513
Hist.: EB 4-1995, f. & cert. ef. 1-24-95; EB 27-1995, f. & cert. ef. 12-11-95; ODE 24-2000, f. & cert. ef. 10-16-00; ODE 8-2001, f. & cert. ef. 1-29-01; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-0949 amended and renumbered 581-015-2785
Provision of EI Services Before an Evaluation and Assessment Are Completed
Early intervention services for an eligible child and the child's family may begin before the completion of the evaluation and assessment process described in OAR 581-015-2775 [OAR 581-015-0945] if the following conditions are met: 
(1) Parental consent for evaluation and services is obtained; 
(2) An interim IFSP is developed that includes: 
(a) The name of the service coordinator who will be responsible for implementation of the interim IFSP and coordination with other agencies and persons; and 
(b) The EI services that have been determined to be needed immediately by the child and the child's family; and 
(c) The evaluation and assessment are completed within the 45 calendar days as required in OAR 581-015-0945(1)(d) [OAR 581-015-0945(1)(d)]. 
Stat. Auth.: ORS 343.465 - ORS 343.534
Stats. Implemented: ORS 343.475
Hist.: EB 4-1995, f. & cert. ef. 1-24-95; ODE 24-2000, f. & cert. ef. 10-16-00; ODE 6-2003, f. 4-29-03, cert. ef. 4-30-03
581-015-0941 amended and renumbered 581-015-2790
ECSE Evaluation
(1)  General.  A public agency must conduct an evaluation or re-evaluation process in accordance with this rule before:

(a)
Determining that a child is a child with a disability under OAR 581-015-2795; or  

(b)
Determining that a child continues to have a disability under OAR 581-015-2795; or

(c)
Changing the child’s eligibility, or

(d ) 
Terminating the child’s eligibility as a child with a disability.

(2)Request for initial evaluation.  Consistent with the consent requirements in OAR 581-015-2735, a parent or public agency may initiate a request for an initial evaluation to determine if a child qualifies for ECSE services. 

(3) When initial evaluation must be conducted.  

(a) An initial evaluation must be conducted to determine if a child is eligible for ECSE services when a public agency suspects or has reason to suspect that:
(A) The child has a disability that has an adverse impact on the child's education or development; and
(B) The child may need ECSE services as a result of the disability.
(b) The public agency must designate a team to determine whether an initial evaluation will be conducted. 

(A) The team must include the parent and at least two professionals, at least one of whom is a specialist knowledgeable and experienced in the evaluation and education of children with disabilities. 

(B) The team may make this decision without a meeting. If a meeting is held, parents must be invited to participate in accordance with OAR 581-015-2750.
(4) Evaluation planning.  Before conducting any evaluation or re-evaluation, the public agency must conduct evaluation planning in accordance with OAR 581-015-2115.

(5) Notice and consent.  

(a) Before conducting any evaluation or re-evaluation, the public agency must provide notice to the parent in accordance with OAR 581-015-2745 that describes any evaluation procedures the agency proposes to conduct as a result of the evaluation planning process.

(b)  Before conducting any evaluation or re-evaluation, the public agency must obtain written consent for evaluation in accordance with OAR 581-015-2735 and 581-015-2740.

(c) If the public agency refuses an evaluation or reevaluation requested by the parent, the public agency must provide the parent with prior written notice under OAR 581-015-2745. 
(d) Parents may challenge the public agency’s refusal to conduct an evaluation or reevaluation under OAR 581-015-2870.
[(1) When evaluating children suspected of being eligible for ECSE, school districts[shall ensure that the procedures in OAR 581-015-0070 to 0074, and 581-015-0700 are followed by the agency(ies) conducting the evaluation. ]
(6) [(2) In addition, the following evaluation shall be conducted]: ECSE evaluation requirements:  For a child suspected of being eligible for ECSE services, the following evaluation must be conducted:
[(a) A review of existing evaluation data by following the procedures in OAR 581-015-0701; and ]
(a) [(b)] For a child suspected of having any of the following disabilities, an evaluation in all areas of the suspected disability following OAR 581-015-2130 through 581-015-2180, respectively [OAR 581-015-0051]: 
(A) Autism spectrum disorder; 
(B) Communication disorder; 
(C) Deafblindness; 
(D) Emotional disturbance; 
(E) Hearing impairment; 
(F) Mental retardation; 
(G) Orthopedic impairment; 
(H) Other health impaired; 
(I) Specific learning disability; 
(J) Traumatic brain injury; 
(K) Visual impairment; or 
(b) [(c)] For a child suspected of having a developmental delay [If no categorical disability area is suspected, then], an evaluation that includes [for determining a developmental delay as follows]: 
(A) At least one norm referenced, standardized test in each area of suspected delay; 
(B) At least one additional procedure to confirm the child's level of functioning in each area of suspected delay; 
(C) At least one 20-minute observation of the child; 
(D) Review of previous testing, medical data, and parent reports; and 
(E) Other evaluative information as necessary to determine eligibility. 
(7) Reevaluation.  

(a) Public agencies must ensure that a reevaluation of each child with a disability is conducted in accordance with OAR 581-015-2115, subject to subsection (5) and (7)(b), below:
(A) If the public agency determines that the ECSE needs of the child warrant a reevaluation; or

(B) If the child’s parent or ECSE specialist requests a reevaluation.  

(b) A reevaluation for each child with a disability:

(A) May occur not more than once a year, unless the parent and public agency agree otherwise; and  
(B) Must occur at least every three years, unless the parent and public agency agree that a reevaluation is unnecessary.  
(8) Conduct of evaluation.  In conducting the evaluation, the public agency must:

(a) Use a variety of assessment tools and strategies to gather relevant functional, developmental, and academic information about the child, including information provided by the parent, that may assist in determining:

(C) Whether the child is eligible for EI/ECSE services ; and

(D) The content of the child’s IFSP, including information related to enabling the child to be involved in and progress in appropriate activities;

(b) Not use any single measure or assessment as the sole criterion for determining whether a child is a child with a disability and for determining an appropriate educational program for the child; and

(c)Use technically sound instruments that may assess the relative contribution of cognitive and behavioral factors, in addition to physical or developmental factors.

(9) Other evaluation procedures. Each public agency must ensure that:

(a) 
The child is assessed in all areas related to the suspected disability, including, if appropriate, health, vision, hearing, social and emotional status, general intelligence, academic performance, communicative status, and motor abilities;
(b) Assessments and other evaluation materials used to assess a child under this part:

(A) Are selected and administered so as not to be discriminatory on a racial or cultural basis;

(B)
Are provided and administered in the child’s native language or other mode of communication and in the form most likely to yield accurate information on what the child knows and can do academically, developmentally, and functionally, unless it is clearly not feasible to do so;

(C)  Are used for the purposes for which the assessments or measures are valid and reliable;

(D)  Are administered by trained and knowledgeable personnel; and

(E)  Are administered in accordance with any instructions provided by the producer of the assessments.

(c)  
Assessments and other evaluation materials include those tailored to assess specific areas of educational need and not merely those that are designed to provide a single general intelligence quotient.

(d) 
Assessments are selected and administered so as best to ensure that if an assessment is administered to a child with impaired sensory, manual, or speaking skills, the assessment results accurately reflect the child’s aptitude or achievement level or whatever other factors the test purports to measure, rather than reflecting the child’s impaired sensory, manual, or speaking skills (unless those skills are the factors that the test purports to measure).

(e) 
The evaluation is sufficiently comprehensive to identify all of the child’s EI/ECSE and related services needs, whether or not commonly linked to the disability category in which the child has been classified; and

(f) 
The evaluation includes assessment tools and strategies that provide relevant information that directly assists persons in determining the educational needs of the child.
(10) Evaluation timelines:  

(a) Initial.  An initial evaluation must be completed within 60 school days from written parent consent to the date of the meeting to consider eligibility.

(b) Reevaluation.  A reevaluation must be completed within 60 school days from written parent consent (or from the date the evaluation is initiated under OAR 581-015-2740(3)to the date of the meeting to consider eligibility, continuing eligibility or the student’s educational needs.  

(c) Exceptions.  An evaluation may be completed in more than 60 school days under the following circumstances documented in the child’s educational record:

(A) The parents of a child repeatedly fail or refuse to produce the child for an evaluation, or for other circumstances outside the school district’s control. 

(B) The student is a transfer student in the process of re-evaluation and the public agency and the parents agree to a different length of time to complete the evaluation in accordance with subsection (d); 

(C) The public agency and parent agree to extend the timeline for an evaluation to determine eligibility for specific learning disabilities  in accordance with OAR 581-015-2170. 

(d) Transfer students.  
(A) When a child with disabilities transfers from one EI/ECSE program to another EI/ECSE program in the same school year, the previous and current EI/ECSE programs must coordinate any pending assessments as necessary and as expeditiously as possible to ensure prompt completion of the evaluation. 

(B) The exception under subsection (9)(c)(B) only applies if the current EI/ECSE program  is making sufficient progress to ensure a prompt completion of the evaluation and the parent and current EI/ECSE program agree to a specific time for completion of the evaluation.
Stat. Auth.: ORS 343.465 - ORS 343.534
Stats. Implemented: ORS 343.475
Hist.: EB 4-1995, f. & cert. ef. 1-24-95; ODE 24-2000, f. & cert. ef. 10-16-00; ODE 6-2003, f. 4-29-03, cert. ef. 4-30-03
581-015-0943 amended and renumbered 581-015-2795
ECSE Eligibility 
(1) Upon completing the administration of tests and other evaluation materials, the designated referral and evaluation agency must  [shall] determine, through a team, whether a child is eligible for ECSE services by following the procedures in this rule. 
(2) The team must  [shall] include the parents, in accordance with OAR 581-015-2750, and two or more professionals, at least one of whom is knowledgeable and experienced in the evaluation and education of children with the suspected disability.  [, and the parents.] The team may be the child's IFSP team. 
(3) In determining eligibility for a child suspected of having a specific learning disability, the team must  [shall] also include: 
(a) The child's preschool teacher or, if the child does not have a preschool teacher, a preschool teacher qualified to teach a child of his or her age; and
(b) A person qualified to conduct individual diagnostic examinations of children, such as a psychologist, speech-language pathologist, or other qualified personnel.
(4) To be [For a child suspected of being] eligible for ECSE services, the child must  [shall] meet the following minimum criteria:
(a) Categorical.  The child meets the minimum criteria for one of the disability categories in OAR 581-015-2130 through 581-015-2180 [OAR 581-015-0051]; or
(b) Developmental delay.  

(A) The child has a developmental delay of 1.5 standard deviations or more below the mean in two or more of the developmental areas listed under [in] OAR 581-015-2780(3)(c) [OAR 581-015-0946(3)(c)(A-E). ] ;
[(5) For a child to be eligible for ECSE services, as a child with a developmental delay, the child's team shall determine that:]
(B) [(a)] The [the] child's disability has an adverse impact on the child's developmental progress; and
(C) [(b)] The child needs ECSE services. 
(6) The team must  [shall] prepare an evaluation report and a written statement of eligibility.  [, that includes:]

(a) The evaluation report(s) must describe and explain the results of the evaluation conducted.

(b) The written statement of eligibility must include:

(A) [(a) All] A list of the evaluation data considered in determining the child's eligibility;
(B) [(b)] A determination of whether the child meets the minimum criteria for ECSE as described in (4) of this part;
(c) A determination of whether the primary basis for the suspected disability is:
(A) Lack of instruction in reading or math; or
(B) Limited English proficiency.
(d) A determination of whether the child's disability has an adverse impact on the child's developmental progress;
(e) A determination of whether, as a result of the disability the child needs ECSE services; and
(f) The signature of each member of the team indicating agreement or disagreement with the eligibility determination. 
(7) When determining eligibility for a child suspected of having a specific learning disability, the team must  [shall] prepare a written report following the procedures in OAR 581-015-2170 [OAR 581-015-0053(5)].
(8) The team may not determine that a child is eligible for ECSE services if:
(a) The determinant factor for that eligibility determination is:
(A) Lack of appropriate instruction in reading (including the essential components of reading) or math; or
(B) Limited English proficiency; and
(b) The child does not otherwise meet the eligibility criteria under this rule.
(9) For a child who may have disabilities in more than one category, the team need only qualify the child for ECSE services under one disability category, however;
(a) The child shall be evaluated in all areas of suspected disability; and 
(b) The child's IFSP shall address all of the child's special education needs.
(10) The team must  [shall] give the parents a copy of the eligibility statement and evaluation report.
(11) The contractor or subcontractor must  [shall] notify the child's resident school district upon determination of eligibility for ECSE services.
Stat. Auth.: ORS 343.465 - ORS 343.534
Stats. Implemented: 34 CFR 300.128 - 133; 34 CFR 300.531 - 543; & ORS 343.513
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581-015-0955 amended and renumbered 581-015-2800
Termination of Eligibility
(1) A school district must evaluate a child with a disability in accordance with OAR 581-015-2775 amd 2790 [OAR 581-015-0072, 0074, and 0701] before determining that the child is no longer a child with a disability.
(2) The contractor or subcontractor must  [shall] provide written notice under OAR 581-015-2745 [OAR 581-015-0940] when a team determines that a child is no longer eligible for EI or ECSE services.
Stat. Auth.: ORS 343.475
Stats. Implemented: ORS 343.475; ORS 343.495 & ORS 343.513 - ORS 343.533
Hist.: ODE 24-2000, f. & cert. ef. 10-16-00
581-015-0960 amended and renumbered 581-015-2805
EI and ECSE Transition 
(1) Transition from EI to ECSE or other services: 
(a) Before a child reaches the age of eligibility for ECSE, the school district must  [shall] obtain parental consent for initial evaluation under OAR 581-015-2735 [OAR 581-015-0939] and conduct an initial evaluation under OAR 581-015-2790 [581-015-0941]. 
(b) With the approval of the child's family and in accordance with OAR 581-015-2810 [OAR 581-015-0968], a transition meeting to establish a transition plan must  [shall] be held at least 90 calendar days, and at the discretion of the parties, up to nine [six] months before the child's third birthday and must  [shall] include: 
(A) Discussions with and training of parents regarding future services, placements and other matters related to the child's transition; 
(B) Procedures to prepare the child for changes in service delivery, including steps to help the child adjust to and function in a new setting or, if appropriate, steps to exit from the program; 
(C) A review of the child's program options for the period from the child's third birthday through the remainder of the school year; and 
(D) With parental consent, the transmission of information about the child to the ECSE [early childhood special education] subcontractor or other service provider, if different than the child's EI [early intervention] subcontractor including;
(i) Evaluation and assessment information; and
(ii) Copies of IFSPs that have been developed and implemented. 
(c) For children eligible for ECSE services under OAR 581-015-2795 [OAR 581-015-0943], contractors or subcontractors must  [shall] initiate and conduct an IFSP meeting on or before the child's third birthday to: 
(A) Review and revise the IFSP; 
(B) Determine placement; and 
(C) Obtain parent consent for initial placement in special education. This is the initial consent for placement in special education for school-age students. 
(2) Transition from ECSE to School-age Special Education Services: 
(a) Before a child reaches the age of eligibility for public school, the district must  [shall]: 
(A) For children previously eligible with a developmental delay and suspected of having a disability under OAR 581-015-2130 through 581-015-2180 [OAR 581-015-0051], conduct an evaluation and determine eligibility for school age special education services; or 
(B) For children previously eligible in a disability category under OAR 581-015-2130 through 581-015-2180 [OAR 581-015-0051], continue the child's eligibility for school age special education services. The school district may conduct a reevaluation and reconsider eligibility for special education services. 
(b) The school district and contractor or subcontractor must  [shall] hold a meeting during the year before the child is eligible to enter public school: 
(A) To determine steps to support the child's transition from ECSE to public schooling or other educational setting; and 
(B) For a child eligible for school age special education services, to develop an IEP that is in effect at the beginning of the school year. 
Stat. Auth.: ORS 343.465 - 343.534, 34 CFR 300.124
Stats. Implemented: ORS 343.521
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581-015-0968 amended and renumbered 581-015-2810
IFSP Meeting Procedures and Timelines 
(1) Contractors or subcontractors must  [shall] conduct a meeting to develop an initial IFSP within: 
(a) Forty-five calendar days from the date the child is referred for EI services; and 
(b) Thirty calendar days from the date the child is determined eligible for ECSE services. 
(2) Contractors or subcontractors must  [shall] initiate and conduct a meeting to review and revise the IFSP every 365 days to: 
(a) Determine whether the annual goals for the child are being achieved; and 
(b) Revise the IFSP as appropriate to address: 
(A) Any lack of expected progress toward the annual goals and appropriate activities; 
(B) The results of any reevaluation; 
(C) Existing information about the child provided to, or by, the parents; 
(D) The child's anticipated needs; or 
(E) Other matters. 
(3) For a child under age three:
(a) Contractors or subcontractors must  [shall] initiate and conduct a review of the IFSP, with the participation of the child's parents consistent with OAR 581-015-2750 and 581-015-2755 [OAR 581-015-0964 and 0966], every six months or more frequently if conditions warrant or if the family requests such a review. 
(b) The purpose of this review is to determine: 
(A) The degree to which progress on major outcomes or annual goals is being made; and 
(B) Whether revision of major outcomes or goals or services is needed. 
(c) This review may be carried out by a meeting or by another means that is acceptable to the parents and other participants. However, if IFSP revisions are necessary, an IFSP meeting must  [shall] be conducted. 
(4) Contractors or subcontractors must  [shall] initiate and conduct, with the approval of the child's family, an IFSP meeting to plan the child's transition to ECSE services or other preschool services at least 90 calendar days, and at the discretion of the parties, up to nine [six] months, before the child's third birthday. 
(5) For children eligible for ECSE services under OAR 581-015-2795 [OAR 581-015-0943], contractors or subcontractors must  [shall] initiate and conduct an IFSP meeting on or before the child's third birthday in accordance with OAR 581-015-2805 [OAR 581-015-0960]. 
(6) Contractors or subcontractors must  [shall] conduct an IFSP meeting if they believe that a change in the IFSP may be necessary to ensure the provision of appropriate EI services for a child under age three or a free appropriate public education to a child over age three. 
(7) A parent may request a meeting at any time to review or revise the IFSP. 
(8) In response to a parent request for IFSP meeting, the contractor or subcontractor must  [shall] hold an IFSP meeting within a reasonable time. 
Stat. Auth.: ORS 343.475, 34 CFR 300.101
Stats. Implemented: ORS 343.475, 343.495 & 343.513 - 343.533
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581-015-0970 amended and renumbered 581-015-2815
IFSP Content 
(1) Contractors or subcontractors must  [shall] use IFSP forms and directions published by the Oregon Department of Education. 
(2) Oregon Department of Education IFSP forms [shall] combine the content requirements for IEPs under: Part B of IDEA; IFSPs under Part C of IDEA; and IFSPs under ORS 343.521. 
[(a) Part B of IDEA
(b) IFSPs under Part C of IDEA; and
(c) IFSPs under ORS 343.521]
(3) Each individualized family service plan must  [shall] contain: 
(a) A statement of the child's present level of development, including how the child's disability affects the child's participation in appropriate activities for the child's age. For a child under age three, the statement must include present levels of physical development including vision, hearing and health status, cognitive development, communication development, social development and adaptive development. The statement must  [shall] be based on professionally acceptable objective criteria.
(b) A statement of major outcomes or annual goals and short-term objectives expected to be achieved for the child and family related to: 
(A) Meeting the child's needs that result from the child's disability to enable the child to participate in appropriate activities; 
(B) Meeting each of the child's other developmental needs that result from the child's disability. 
(c) For a child under age three, a statement of the specific early intervention services, based on peer-reviewed research to the extent practicable , to be provided for the child and to the family to advance toward attaining the major outcomes or annual goals (including pre-literacy, language, and numeracy skills, as developmentally appropriate for the child). 
(d) For a child age three and older, a statement of ECSE [early childhood special education] and related services and supplementary aids and services, based on peer-reviewed research to the extent practicable, to be provided to the child, or on behalf of the child, and a statement of the program modifications or supports for personnel that will be provided for the child: 
(A) To advance appropriately toward attaining the annual goals; 
(B) To participate in appropriate activities and to participate in extracurricular and other nonacademic activities; and 
(C) To be educated and participate with other children with disabilities and nondisabled children. 
(e) With concurrence of the family, a statement of the family's resources, priorities, concerns and goals related to enhancing the development of the child. 
(f) The projected dates for initiation of services and modifications and the anticipated frequency, location, intensity, method and duration of the services and modifications described in subsection (3)(d) of this rule and the payment arrangements, if any. 
(g) The name of the service coordinator from the profession, including service coordination, most immediately relevant to the child's or family's needs (or who is otherwise qualified to carry out all applicable EI/ECSE responsibilities) responsible for coordinating the involvement of the family and agencies in implementing early intervention and other services, including transition services. The contractor or subcontractor may:
(A) Assign the same service coordinator who was appointed at the time that the child was initially referred for evaluation; or
(B) Appoint a new service coordinator.
(h) For a child under age three: 
(A) The natural environments in which early intervention services will be provided; and
(B) A justification of the extent, if any, to which services will not be provided in a natural environment. 
(i) For a child age three and older, an explanation of the extent, if any, to which the child will not participate with nondisabled children in the regular class and activities described in subsection (3)(d) of this rule. 
(j) A statement of: 
(A) How the progress toward major outcomes or annual goals will be measured, including the criteria, procedures and timelines used to determine: 
(i) The degree to which progress toward achieving the outcomes or goals is being made; and 
(ii) Whether revisions of the outcomes or goals or services are necessary. 
(B) For a child age three and older, how the child's parents will be regularly informed [, at least as often as parents are informed of their nondisabled children's progress], of: 
(i) Their child's progress toward major outcomes or annual goals; and 
(ii) The extent to which that progress is sufficient to enable the child to achieve the outcomes or goals by the annual IFSP review date. 
(k) The steps to be taken to support the transition of the child from early intervention services to early childhood special education or other appropriate services, in accordance with OAR 581-015-2805, 581-015-2750, and 581-015-2810 [OAR 581-015-0960, 581-015-0964, and 581-015-0968]. 
(l) The steps to be taken to support the transition of the child from early childhood special education to public schooling or other education setting, in accordance with OAR 581-015-2805, 581-015-2750, and 581-015-2810 [OAR 581-015-0960, 581-015-0964, and 581-015-0968].. 
(m) A statement of other services, such as medical services, that the child may need but are not early intervention or early childhood special education services including the funding sources used in paying for those services or the steps to be taken to secure those services through public or private sources. This provision does not apply to routine medical services (e.g., immunizations, and "well-baby" care) unless a child needs those services and the services are not otherwise available or being provided.
Stat. Auth.: ORS 343.465 - 343.534
Stats. Implemented: ORS 343.521
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581-015-0972 amended and renumbered 581-015-2820
IFSP Team Consideration and Special Factors
(1) In developing, reviewing and revising the child's IFSP, the IFSP team must  [shall] consider: 
(a) The strengths of the child and the concerns of the parents for enhancing the development of their child; and 
(b) The results of the initial or most recent evaluation of the child; and

(c) For a child age three and older, the academic, developmental and functional needs of the child.
(2) For children age three and older, in developing, reviewing and revising the child's IFSP the IFSP team must  [shall] consider the following special factors: 
(a) The communication needs of the child; and 
(b) Whether the child requires assistive technology devices and services. 
(3) For children age three and older, in developing, reviewing and revising the IFSP of children described below, the IFSP team must  [shall] consider the following additional special factors: 
(a) For a child whose behavior impedes his or her development or that of others, consider strategies, positive behavioral interventions and supports to address that behavior; 
(b) For a child or family with limited English proficiency, consider the language needs of the child and the family as those needs relate to the child's IFSP; 
(c) For a child who is blind or visually impaired, instruct the child in pre-literacy or readiness activities related to the use of Braille unless the IFSP determines, after an evaluation of the child, that this instruction is not appropriate for the child; 
(d) For a child who is deaf or hard of hearing, consider the child's language and communication needs, including developmental level, full range of needs, and opportunities for direct instruction and direct communications with peers and professional personnel in the child's language and communication mode. 
(4) If, in considering these special factors, the IFSP team determines that a child needs a particular device or service (including intervention, accommodation or other program modification) for the child to receive free appropriate public education, the IFSP team must  [shall] include a statement to that effect in the child's IFSP. 
(5) Nothing in OAR 581-015-2815 [OAR 581-015-0970] or this rule may [shall] be construed to require the IFSP team to include information under one component of a child's IFSP that is already contained under another component of the child's IFSP. 
Stat. Auth.: ORS 343.041, 343.045 & 343.055
Stats. Implemented: ORS 343.164, 343.045 & 343.155
Hist.: ODE 2-2003, f. & cert. ef. 3-10-03; ODE 1-2004, f. & cert. ef. 1-15-04
581-015-0980 amended and renumbered 581-015-2825 
Participants for IFSP Team Meetings and Reviews
(1) Each initial and annual IFSP meeting must  [shall] include the following participants: 
(a) The child's parents; 
(b) The child's EI or ECSE specialist[,] and, as appropriate, persons who will be providing services to the child or family; 
(c) A representative of the contractor or subcontractor who may be another member of the team and who is: 
(A) Qualified to provide or supervise the provision of EI or ECSE services to meet the unique needs of children with disabilities; 
(B) Knowledgeable of typical child development and appropriate activities for infants and young children; and 
(C) Knowledgeable about the availability of resources. 
(d) For a child eligible for EI services, the service coordinator who is responsible for implementation of the IFSP and may be the child's EI specialist; 
(e) For a child who is eligible for ECSE services, the child's preschool teacher if the child is or may be participating in a regular preschool; 
(f) Family members and/or advocates as requested by the parents; 
(g) Other individuals, including related services personnel as appropriate, invited by the parent, primary contractor, or subcontractor who have knowledge or special expertise regarding the child; 
(h) An individual, who may be another member of the team who: 
(A) Was involved in conducting the evaluation of the child; 
(B) Is knowledgeable about the child's disability; and 
(C) Can interpret the developmental or instructional implications of the evaluation; and 
(i) A representative of the school district in which the child resides during the year before the child enters school. 
(2) The regular preschool teacher must [shall] participate, to the extent appropriate, in the development, review and revision of the child's IFSP, including assisting in the determination of: 
(a) Necessary modifications to appropriate preschool activities in the classroom and participation in the preschool environment; 
(b) Supplementary aids and services, program modifications or supports for preschool personnel that will be provided for the child; and 
(c) Appropriate positive behavioral interventions and strategies for the child. 
[(3) For the purposes of section (2), "to the extent appropriate" means: 
(a) For those portions of the child's IFSP that the regular preschool teacher may be responsible for implementing, or 
(b) When the regular preschool teacher's knowledge about the child or about appropriate activities is necessary for IFSP team decision-making. ]
(3) IFSP team attendance for children age 3 and older:
(a) A member of the IFSP team described in subsection (1)(b) through (1)(e) is not required to attend an IFSP meeting, in whole or in part, if the parent of a child with a disability and the contractor or subcontractor agree in writing that the attendance of the member is not necessary because the member’s area of the curriculum or related services is not being modified or discussed at the meeting.  
(b) A member of the IFSP team described in subsection (1)(b) through (1)(e) may be excused from attending an IFSP meeting, in whole or in part, when the meeting involves a modification to or discussion of the member’s area of curriculum or related services, if:

(A) The parent and contractor or subcontractor consent in writing to the excusal; and

(B) The member submits, in writing to the parent and the IFSP team, input into the development of the IFSP before the meeting. 

(4) Each review must [shall] include the participants in subsections (1)(a), (b), (d) and, if feasible to do so (f) of this rule. When the review indicates any changes in the IFSP, then the individualized meeting must [shall] follow all IFSP procedural requirements. 
(5) For the purposes of subsection (1)(h), if such an individual is unable to attend the meeting, arrangements must be made for the person's involvement through other means, including: 
(a) Participating in a telephone conference call; 
(b) Having a knowledgeable authorized representative attend the meeting; or 
(c) Making pertinent records available at the meeting. 
Stat. Auth.: ORS 343.465 - 343.534
Stats. Implemented: ORS 343.521
Hist.: EB 23-1992, f. & cert. ef. 6-23-92; EB 4-1995, f. & cert. ef. 1-24-95; ODE 24-2000, f. & cert. ef. 10-16-00; ODE 2-2003, f. & cert. ef. 3-10-03; ODE 1-2004, f. & cert. ef. 1-15-04
581-015-0990 amended and renumbered 581-015-2830
Implementation of the IFSP 
(1) An IFSP must  [shall]: 
(a) Be written before EI services or ECSE and related services are provided to the child; 
(b) Begin as soon as possible following the meeting; and 
(c) Be provided year round for children receiving EI services, unless agreed to otherwise by the parents; or 
(d) Be in effect by the child's third birthday and at the beginning of the school year for children receiving ECSE services. 
(2) If a child's third birthday occurs during the summer, the child's IFSP team must  [shall] determine when services begin under the IFSP. 
(3) Contractors and subcontractors must  [shall]: 
(a) Ensure that the IFSP is available to each regular preschool teacher, EI/ECSE specialist, related service provider and other service provider who is responsible for its implementation; and 
(b) Inform each teacher and provider described in (2)(a) of his or her specific responsibilities for implementing the child's IFSP and the specific accommodations, modifications and supports that must be provided for on behalf of the child in accordance with the IFSP. 
(4) Contractors or subcontractors must  [shall: 
(a) Provide EI or ECSE and related services to a child with a disability in accordance with an IFSP. [; and 
(b) Make a good faith effort to assist the child to achieve the goals and short-term objectives listed in the IFSP. However, no contractor, subcontractor, teacher, specialist, provider or other person shall be held accountable if, despite good faith implementation, a child does not achieve the growth projected in the annual goals and short-term objectives. ]
(5) Nothing in this rule limits a parent's right to ask for revisions of their child's IFSP or to invoke due process procedures. 
Stat. Auth.: ORS 343.465 - 343.534 34 CFR 300.101
Stats. Implemented: ORS 343.521
Hist.: EB 23-1992, f. & cert. ef. 6-23-92; EB 4-1995, f. & cert. ef. 1-24-95; ODE 24-2000, f. & cert. ef. 10-16-00; ODE 2-2003, f. & cert. ef. 3-10-03; ODE 1-2004, f. & cert. ef. 1-15-04
581-015-0995 amended and renumbered 2835
Natural Environments in EI
Contractors or subcontractors must  [shall] ensure that:

(1) To [, to] the maximum extent appropriate to the needs of the child and family, EI services are provided in natural environments, including the home and community settings in which children without disabilities participate; and [.]
(2) EI services are provided in a setting other than a natural environment only when EI services cannot be achieved satisfactorily for the child in a natural environment, as determined by the parent and the IFSP team.
Stat. Auth.: ORS 343.475
Stats. Implemented: ORS 343.475, ORS 343.495 & ORS 343.513 - ORS 343.533
Hist.: ODE 24-2000, f. & cert. ef. 10-16-00
581-015-1120 amended and renumbered 581-015-2840
Service Coordination
(1) For a child under age three, the contractor or subcontractor must  [shall]: 
(a) Provide service coordination as an EI service; and
(b) Appoint a service coordinator as soon as possible when a referral is received. 
(2) For a child age three and older, contractors and subcontractors may provide service coordination as an ECSE service.
(3) The service coordinator must  [shall]:
(a) Coordinate all services across agency lines by serving as a single point of contact in helping parents obtain the services and assistance they need;
(b) Assist parents of eligible children in gaining access to EI services and other services identified in the IFSP;
(c) Facilitate the timely delivery of available services;
(d) Continuously seek the appropriate services in situations necessary to benefit the development of each child being served for the duration of the child's eligibility;
(e) Coordinate the performance of evaluation and assessments;
(f) Facilitate and participate in the development, review, and evaluation of IFSPs;
(g) Assist families in identifying available service providers;
(h) Coordinate and monitor the delivery of available services;
(i) Inform families of the availability of advocacy services;
(j) Coordinate with medical and health providers; and
(k) Facilitate the development of a transition plan to ECSE services or other early childhood service, if appropriate.
Stat. Auth.: ORS 343.095
Stats. Implemented: ORS 343.475
Hist.: EB 4-1995, f. & cert. ef. 1-24-95; ODE 24-2000, f. & cert. ef. 10-16-00
581-015-1000 amended and renumbered  581-015-2845
Placement and Least Restrictive Environment in ECSE 
(1) Contractors or subcontractors must  [shall] ensure that: 
(a) The placement of a child with a disability is determined by a group of persons, including the parents, and other persons knowledgeable about the child, the meaning of the evaluation data, and the placement options; and 
(b) To the maximum extent appropriate to the needs of the child, ECSE services are provided in the least restrictive environment as defined in OAR 581-015-2240 [OAR 581-015-0059], including home and community settings in which children without disabilities participate. 
(2) Each child's placement must  [shall] be: 
(a) Determined at least every 365 days; 
(b) Based on the IFSP; and 
(c) As close as possible to the child's home.
(3) Unless the IFSP of a child with a disability requires some other arrangement, the child must  [shall] be educated in the public school or public program, if any, that he or she would attend if not disabled.
(4) The contractor must  [shall] ensure that a continuum of alternative placements is available to meet the needs of preschool children with disabilities for special education and related services. 
(a) The continuum must  [shall] include placements in the home, hospitals, institutions, special schools, classrooms, and community childcare or preschool settings.
(b) The continuum must  [shall] provide for supplementary services to be provided in conjunction with regular preschool placement. 
(5) In determining the least restrictive environment, the team must  [shall] consider the continuum of alternative placements and the following: 
(a) Modifications needed to implement the child's IFSP; 
(b) The level of support needed by the child;
(c) Any potential harmful effect on the child or on the quality of services which he or she needs;
(d) A child with a disability shall not be removed from education in age appropriate classrooms or settings solely because of needed modifications.
(6) The team must  [shall] ensure that, to the maximum extent appropriate to the needs of that child, ECSE services are provided in settings in which children without disabilities participate, including nonacademic services and activities.
Stat. Auth.: ORS 343.465 - ORS 343.534
Stats. Implemented: ORS 343.475
Hist.: EB 23-1992, f. & cert. ef. 6-23-92; EB 4-1995, f. & cert. ef. 1-24-95; ODE 24-2000, f. & cert. ef. 10-16-00; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-1002 amended and renumbered 581-015-2850
Free Appropriate Public Education (FAPE) for ECSE
(1) Contractors and subcontractors must  [shall] provide ECSE and related services to all resident children from three years of age until the age of eligibility for public school.
(2) The requirements of this rule also apply to children with disabilities who have been suspended or expelled from preschool in accordance with OAR 581-015-2410 through 581-015-2440 [OAR 581-015-0552 to 581-015-0558].
(3) For purposes of this rule, a preschool child with a disability is considered resident of the service area where the child is currently living, including children living in public or private residential programs, hospitals, and similar facilities.  [ residency is determined in accordance with ORS 339.133 through 339.137.]  ORS 343.475(3)

(4) For purposes of this rule, "school district" means contractors of subcontractors.
Stat. Auth.: ORS 343.055
Stats Implemented: Senate Bill 363, Sections 1 & 2, amending ORS Chapter 399
Hist: ODE 24-2000, f. & cert. ef. 10-16-00
581-015-1003 amended and renumbered 581-015-2855
Extended Year Services for ECSE
(1) Contractors and subcontractors must  [shall] ensure that extended year services are available as necessary to provide a free appropriate public education to children eligible [elegible] for ECSE services.
(2) Extended year services must be provided only if the child's IFSP team determines, on an individual basis, in accordance with OAR 581-015-2755 and 581-015-2810 through 581-015-2830 [OAR 581-015-0966 through 0990], that services are necessary for the provision of free appropriate public education to the child.
(3) A contractor or subcontractor may not:
(a) Limit extended year services to particular categories of disability; or 
(b) Unilaterally limit the type, amount, or duration of those services.
(4) The purpose of extended year services is the maintenance of the child's learning skills or behavior, not the teaching of new skills or behavior.
(5) Contractors or subcontractors must  [shall] develop criteria for determining the need for extended year services. The criteria must  [shall] include:
(a) Regression and recoupment time based on documented evidence; or
(b) If no documented evidence, on predictions according to the professional judgment of the team.
(6) For the purposes of section (5) of this rule:
(a) "Regression" means significant loss of skills or behaviors in any area specified on the IFSP as a result of an interruption in ECSE services; and
(b) "Recoupment" means the recovery of skills or behaviors specified on the IFSP to a level demonstrated before the interruption of education services.
(7) For the purposes of this rule, "extended year services" means ECSE services and related services that:
(a) Are provided to a child with a disability; 
(A) Beyond the normal service year of the contractor or subcontractor;
(B) In accordance with the child's IFSP; and
(C) At no cost to the parents of the child; and
(b) Meet the standards of the Oregon Department of Education.
Stat. Auth.: ORS 343.475
Stats. Implemented: ORS 343.475, ORS 343.495 & ORS 343.513 - ORS 343.533
Hist.: ODE 24-2000, f. & cert. ef. 10-16-00
581-015-1005  amended and renumbered2860
Assistive Technology for ECSE
(1) Contractors or subcontractors must  [shall] follow the rules and procedures in OAR 581-015-2055 [OAR 581-015-0560] to ensure that assistive technology devices or assistive technology services, or both, are available to preschool children with a disabilities age three through the age of eligibility for public school, if required as a part of the child's special education, related services or supplementary aids and services. 
(2) For the purposes of this rule, "school district" means contractors or subcontractors.
(3) For the purposes of this rule, "IEP" means IFSP.
Stat. Auth.: ORS 343.475
Stats. Implemented: ORS 343.475, ORS 343.495 & ORS 343.513 - ORS 343.533
Hist.: ODE 24-2000, f. & cert. ef. 10-16-00
581-015-1020 
Mediation
(1) [ A parent, contractor, or subcontractor may request mediation by the Department to resolve a dispute regarding eligibility or appropriateness of services for any child referred for, or determined eligible for EI or ECSE.]  The Department offers mediation, in accordance with OAR 581-015-2335, at no cost to the parties to resolve disputes involving any EI/ECSE matter, including matters arising before the filing of a complaint or hearing request.  [Sec 615(e)(1)]
[(2) When a parent, contractor or subcontractor requests a due process hearing under OAR 581-015-1030, the Department shall offer mediation at no cost to the parties to resolve issues related to the hearing request. The parties shall follow the mediation procedures in OAR 581-015-0095. [when a hearing has been requested.
(2) [(3)] For the purposes of this rule, "school district" means contractors and subcontractors.
Stat. Auth.: ORS 343.465 - ORS 343.534
Stats. Implemented: ORS 343.531
Hist.: EB 23-1992, f. & cert. ef. 6-23-92; EB 4-1995, f. & cert. ef. 1-24-95; ODE 24-2000, f. & cert. ef. 10-16-00
581-015-1030 amended and renumbered 581-015-2870
Due Process Hearings
(1) OAR 581-015-2360 through 581-015-2385 [OAR 581-015-0080 through 0093, and OAR 581-015-0096 shall] apply for EI and ECSE programs with the following exceptions: 
(a) "School District" means contractors and subcontractors; 
(b) Parents may not seek reimbursement or attorney fees under ORS 343.175 [OAR 581-015-0080(3)(f)(D)] for EI hearings; 
(c) If a parent disagrees with their child's initial placement in an ECSE program, any previous EI services are [shall] not be considered stay put for the child; and  
(d) The Department must [shall] submit a copy of the hearing decision to the State Advisory Council for Special Education and the State Early Intervention Coordinating Council.
Stat. Auth.: ORS 343.465 - ORS 343.534; 34 CFR 300.518
Stats. Implemented: ORS 343.531
Hist.: EB 23-1992, f. & cert. ef. 6-23-92; EB 4-1995, f. & cert. ef. 1-24-95; EB 10-1996, f. & cert. ef. 6-26-96; ODE 24-2000, f. & cert. ef. 10-16-00
581-015-1008 amended and renumbered 581-015-2875
Discipline of Children with Disabilities for ECSE
Contractors or subcontractors must  [shall] follow the rules and procedures in OAR 581-015-2400 through 581-015-2445 [OAR 581-015-0550 through 0559] for discipline of children with disabilities age three through the age of eligibility for public school with the following definition exceptions: 
(1) "General curriculum" means appropriate activities engaged in by typical children of the same age; 
(2) "IEP" means IFSP; and
(3) "Day" means calendar days excluding weekends, holidays, and ECSE program vacation days.
(4) "School district" means contractors or subcontractors. 
Stat. Auth.: ORS 343.475
Stats. Implemented: ORS 343.475, ORS 343.495 & ORS 343.513 - ORS 343.533
Hist.: ODE 24-2000, f. & cert. ef. 10-16-00; ODE 8-2001, f. & cert. ef. 1-29-01; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-1125 
Private Placement for ECSE
Contractors or subcontractors must  [shall] follow the rules and procedures in OAR 581-015-2450 through 581-015-2515 [OAR 581-015-0151, 0156, 0166, 0171, 0186, 0191, 0196, 0705, 0706, 0707, 0708, and 0709] for ECSE children placed by their parents in private schools.
Stat. Auth.: ORS 343.475
Stats. Implemented: ORS 343.475, ORS 343.495 & ORS 343.513 - ORS 343. 533
Hist.: ODE 24-2000, f. & cert. ef. 10-16-00 

581-015-1051 amended and renumbered 581-015-2885
Preschool Children with Disabilities Covered by Public Insurance -- ECSE
(1) A contractor or subcontractor may use the Medicaid or other public insurance benefits programs in which a preschool child participates to provide or pay for special education and related services, as permitted under the public insurance program, except as provided in subsection (2) of this section.
(2)  A contractor or subcontractor using public insurance to provide EI/ECSE services to a child with disabilities must:

(a) Obtain parent consent for releasing information to the state Medicaid agency necessary to access public insurance for the period of time covered by the child’s IFSP; and

(b) Notify parents that the parents’ refusal to allow access to their public insurance does not relieve the contractor or subcontractor of responsibility to ensure that all required services are provided at no cost to the parents.  

(3)[ (2) ]With regard to services required to provide FAPE to a preschool child with disabilities, the contractor or subcontractor:
(a) May not require parents to sign up for or enroll in public insurance programs in order for their child to receive FAPE under Part B of the IDEA;
(b) May not require parents to incur an out-of-pocket expense such as the payment of deductible or co-pay amount incurred in filing a claim for services provided pursuant to this chapter, but may pay the cost that the parent otherwise would be required to pay; and
(c) May not use a child's benefits under a public insurance program if that use would:
(A) Decrease available lifetime coverage or any other insured benefit;
(B) Result in the family paying for services that would otherwise be covered by the public insurance program and that are required for the child outside of the time the child is receiving ECSE services;
(C) Increase premiums or lead to the discontinuation of insurance; or
(D) Risk loss of eligibility for home an community-based waivers, based on aggregate health-related expenditures.
(4) [(3)] If a contractor or subcontractor is unable to use a child's public insurance for a specified service required under this chapter, to ensure FAPE the contractor or subcontractor may use its Part B funds to pay for the service.
(5) [(4) ]If the parent would incur a cost for the contractor or subcontractor's use of public insurance, the contractor or subcontractor may use its Part B funds to pay the cost the parents otherwise would have to pay to use the public insurance (e.g., the deductible or co-pay amounts).
(6) [(5)] Proceeds from public insurance will not be treated as program income for purposes of 34 CFR 80.25.
(7) [(6)] If a contractor or subcontractor spends reimbursements from federal funds (e.g., Medicaid) for special education and related services, those funds will not be considered "state or local" funds for purposes of the maintenance of effort provisions in this chapter.
(8) [(7)] Nothing in this section should be construed to alter the requirements imposed on a state Medicaid agency, or any other agency administering a public insurance program by federal statute, regulations or policy under title XIX, or title XXI of the Social Security Act, or any other public insurance program.
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055
Stats. Implemented: ORS 343.164, ORS 343.045 & ORS 343.155
Hist.: ODE 2-2003, f. & cert. ef. 3-10-03
581-015-1052 amended and renumbered 581-015-2890
Preschool Children with Disabilities Covered by Private Insurance
(1) With regard to services required to provide FAPE to a preschool child with disabilities, a contractor or subcontractor may access a parent's private insurance proceeds only if the parent provides informed consent consistent with this chapter.
(2) Each time the contractor or subcontractor proposes to access the parent's private insurance proceeds, it must:
(a) Obtain parent consent in accordance with this rule; and 
(b) Inform the parents that their refusal to permit the public agency to access their private insurance does not relieve the public agency of its responsibility to ensure that all required services are provided at no cost to the parents.
(3) If a public agency is unable to obtain parental consent to use the parent's private insurance, to ensure FAPE, the public agency may use its Part B funds to pay for the service.
(4) To avoid financial cost to parents who otherwise would consent to use private insurance, or public insurance if the parent would incur a cost, the public agency may use its Part B funds to pay the cost the parents otherwise would have to pay to use the parent's insurance (e.g., the deductible or co-pay amounts.)
(5) Proceeds from private insurance will not be treated as program income for purposes of 34 CFR 80.25.
Stat. Auth.: ORS 343.041, ORS 343.045 & ORS 343.055
Stats. Implemented: ORS 343.164, ORS 343.045 & ORS 343.155
Hist.: ODE 2-2003, f. & cert. ef. 3-10-03
581-015-1090 amended and renumbered 581-015-2895
Health and Safety
EI and ECSE services may be provided to eligible children in a variety of settings including, but not limited to, home, hospitals, institutions, special schools, classrooms, and community child care, or preschool settings. If services are provided in any setting other than the family home, the contractor shall assure that each subcontractor meets all applicable state and local requirements including:
(1) The applicable state health, and safety regulations;
(2) Assurances that the subcontractor has policies or procedures in place regarding staff hiring that include careful checking of personal and professional references for all potential employees, with regularly scheduled evaluations to evaluate the employee's competence to work with young children;
(3) The provision of adequate space to assure the full participation of all children, regardless of ability or mobility; and
(4) The applicable personnel standards outlined in OAR 581-015-2900 [OAR 581-015-01100].
Stat. Auth.: ORS 343.465 - ORS 343.534
Stats. Implemented: ORS 343.475
Hist.: EB 23-1992, f. & cert. ef. 6-23-92; ODE 24-2000, f. & cert. ef. 10-16-00
581-015-1100 amended and renumbered 581-015-2900
Personnel Standards
(1) Personnel employed to provide EI or ECSE services [shall] include: 
(a) Supervisors; 
(b) EI and ECSE specialists; 
(c) Related services personnel; and
(d) EI and ECSE assistants. 
(2) Supervisors must meet the following criteria[shall]:
(a) Possess [possess] a minimum of a masters degree in early childhood, special education or a related field, and have three years experience with infants, toddlers, young children, and families. [Supervisors are required to] 

(b) Hold [hold] a TSPC administrative endorsement or, within 12 months of employment, complete authorization as an Early Childhood Supervisor under OAR 581-015-2910; and 
(c) Have [Supervisors shall have] a professional development plan based on the content of the EI/ECSE competencies.  [If authorization is required, it shall be completed within 12 months of employment. ]
(3) EI and ECSE specialists must meet the following criteria[shall]:
(a) Possess (possess) a minimum of a baccalaureate degree in early childhood, special education or a related field ; [.] 

(b) Have [Specialists shall have] a professional development plan based on the content of the EI/ECSE competencies; and [.  If authorization is required, it shall be completed within 12 months of employment. Specialists are required to hold one of the following:] 
(c) Hold one of the following credentials:

(A) [(a)] TSPC licensure or endorsement in EI/ECSE; 
(B) [(b)] TSPC licensure or endorsement in related field; or 
(C) [(c)] Within 12 months of employment, authorization [Authorization] as an Early Childhood Specialist under OAR 581-015-2905. 
(4) Related services personnel must  [shall] possess a minimum of a baccalaureate degree and a valid license necessary to practice in Oregon. Related services personnel who also provide service coordination as outlined in OAR 581-015-2840 must [OAR 581-015-1120 are required to] have: 
(a) TSPC licensure in their area of discipline; or 
(b) State licensure in their area of discipline; and 
(c) A professional development plan based on the content of the EI/ECSE competencies. 
(5) EI and ECSE assistants must  [shall] be at least 18 years old, have a high school diploma or equivalent, experience working with young children. EI/ECSE assistants must  [shall] have a professional development plan based on the content of the EI/ECSE competencies. 
Stat. Auth.: ORS 343.041, ORS 343.055 & ORS 343.221
Stats. Implemented: ORS 343.041
Hist.: EB 23-1992, f. & cert. ef. 6-23-92; EB 10-1997, f. & cert. ef. 6-26-97; ODE 24-2000, f. & cert. ef. 10-16-00; ODE 2-2003, f. & cert. ef. 3-10-03
581-015-1105 amended and renumbered 581-015-2905
Authorization of Early Childhood Specialist
(1) This rule establishes an alternative to Teacher Standards and Practices Commission (TSPC) licensure or endorsements for individuals to serve as Early Childhood Specialists for Programs. Individuals with TSPC issued endorsements in EI/ECSE or a related field are not covered by sections (4) - (12).
(2) Responsibilities of the Early Childhood Specialist may include but are not limited to:
(a) Coordination of EI/ECSE services to children and their families;
(b) Assessment of children in EI/ECSE programs;
(c) Development and implementation of IFSP;
(d) Development and implementation of data collection systems;
(e) Provision of consultation [Consultation] and support, as necessary, to families and staff;
(f) Training of EI/ECSE [instructional] assistants; 
(g) Compliance with procedural safeguards; and
(h) Provision of specialized instruction.
(3) Early Childhood Specialists must  [shall] possess a minimum of a bachelor degree in early childhood education, special education or a related field.
(4) Individuals without a TSPC endorsement in EI/ECSE or a related field must  [shall] successfully demonstrate competency at the specialist level in the following areas, which are described in the document, "Competencies for Professionals Working in EI/ECSE in Oregon":
(a) Typical/Atypical Childhood Development; 
(b) Assessment;
(c) Family;
(d) Service Delivery;
(e) Program Management;
(f) Service Coordination;
(g) Research;
(h) Professional Development Values/Ethics.
(5) Candidates for the Early Childhood Specialist authorization must  [shall] complete an application and portfolio that documents their mastery level of each component within the competency areas listed in section (4) of this rule.
(6) The candidate must  [shall] submit the application and portfolio to the Oregon Department of Education for review. Specialist employed on or after October 1, 1998, must complete the authorization within 12 months of employment. The Office of Special Education will [shall] convene a panel at least two times per year to review the candidate's portfolio. The panel will [shall] consist of a minimum of three professionals representing the Oregon Department of Education, higher education, and EI/ECSE service providers. The panel will recommend approval or non-approval of the Early Childhood Specialist authorization for the candidate to the State Superintendent of Public Instruction.
(7) The Superintendent will [shall] approve or deny the candidate's application considering the recommendation of the panel:
(a) Each approved candidate will [shall] receive authorization from the Department as an Early Childhood Specialist;
(b) Each nonapproved candidate will [shall] receive notice from the Department. The notice will [shall] include the reasons for denial and the right of appeal to the State Board of Education.
(8) If a candidate is unable to complete the authorization process within a 12-month period, the EI/ECSE contractor may [shall] request a waiver from the Oregon Department of Education for up to one year to allow for the candidate's completion of the authorization process.
(9) Initial authorization is [shall be] valid for a period of three years. Subsequent authorization is [shall be] valid for a period of five years. 
(10) Applicant renewal of the Early Childhood Specialist authorization must  [shall] include the following:
(a) For initial renewal, a minimum of two years experience between issuance of initial authorization and renewal application;
(b) For subsequent renewal, a minimum of three years experience between previous renewal and current application.
(c) Written verification by the applicant's supervisor documenting:
(A) Completion of a minimum of 75 Professional Development Units for initial reauthorization or a minimum of 125 Professional Development Units for subsequent reauthorization;
(B) Completion of a Professional Development Plan developed with the applicant's supervisor; and
(C) Development of a new Professional Development Plan developed with the applicant's supervisor.
(11) The Department will [shall] deny or revoke authorization of an Early Childhood Specialist under any of the following conditions:
(a) The individual has been convicted of any of the crimes listed in ORS 342.143, or the substantial equivalent of any of those crimes if the conviction occurred in another jurisdiction or in Oregon under a different statutory name or number; or
(b) The individual has made a false statement as to the conviction of a crime.
(12) The Department may deny or revoke authorization for an Early Childhood Specialist if the individual is charged with a breach of professional responsibilities, which is verified by his/her immediate supervisor.  For the purposes of this rule, “breach of professional responsibilities” has the same meaning as gross neglect of duty or gross unfitness as defined by the Teacher Standards and Practices Commission in OAR 584-020-0040. 

(13) Individual whose authorization has been revoked will [shall] receive notice from the Department. The notice will [shall] include the reasons for denial and the right of appeal to the State Board of Education.
(14) All specialists employed by EI/ECSE contractors or subcontractors sha must  [shall] ll have a professional development plan based on the content of the EI/ECSE Competencies as listed in section (4) of this rule.
(15) A temporary waiver may be requested by the EI/ECSE contractor when an emergency arises due to a misassignment or unsuccessful recruitment efforts. The request for the waiver must  [shall] be submitted to the Oregon Department of Education and must  [shall] include:
(a) Documentation of efforts to employ personnel who meet the required competencies;
(b) The name, position, and qualifications of the employed personnel;
(c) A copy of the professional development plan as described in section (13) of this rule; and 
(d) Assurances that the plan will be implemented.
Stat. Auth.: ORS 329.255 & ORS 329.275
Stats. Implemented: ORS 343.465 - ORS 343.534
Hist.: EB 15-1997, f. & cert. ef. 12-29-97; ODE 24-2000, f. & cert. ef. 10-16-00; ODE 8-2003, f. 6-9-03, cert. ef. 6-10-03
581-015-1106 amended and renumbered 581-015-2910
Authorization of Early Childhood Supervisor
(1) This rule establishes an alternative to a Teacher Standards and Practices Commission (TSPC) administrative license for individuals to serve as Early Childhood Supervisors for Programs. Individuals with a TSPC issued administrative license and who hold a masters degree in early childhood education, special education or a related field with three years of experience working with infants, toddlers, young children and families are not covered by sections (4) through (12) of this rule.
(2) Responsibilities of the Early Childhood Supervisor may include but are not limited to:
(a) Oversight of EI/ECSE services;
(b) Supervision and training of personnel in EI/ECSE programs;
(c) Serving as administrative representative at IFSP meetings;
(d) Facilitating meetings with personnel and families; and
(e) Facilitating interagency collaboration.
(3) Early Childhood Supervisors must  [shall] possess a minimum of a master's degree in early childhood education, special education or a related field.
(4) Individuals without a TSPC administrative license must  [shall] successfully demonstrate competency at the supervisor level in the following areas, which are described in the document, "Competencies for Professionals Working in EI/ECSE in Oregon":
(a) Typical/Atypical Childhood Development;
(b) Assessment;
(c) Family;
(d) Service Delivery;
(e) Program Management;
(f) Service Coordination;
(g) Research;
(h) Professional Development Values/Ethics.
(5) Candidates for the Early Childhood Supervisor authorization must  [shall] complete an application and portfolio that documents their mastery level of each component within the competency areas listed in section (4) of this rule.
(6) The candidate must  [shall] submit the application and portfolio to the Oregon Department of Education for review. Supervisors employed on or after October 1, 1998, must complete the authorization within 12 months of employment. The Office of Special Education will [shall] convene a panel at least two times per year to review candidate portfolios [the candidate's portfolio]. The panel will [shall] consist of a minimum of three professionals representing the Oregon Department of Education, higher education, and EI/ECSE service providers. The panel will recommend approval or non-approval of the Early Childhood Supervisor authorization for the candidate to the State Superintendent of Public Instruction.
(7) The Superintendent will [shall] approve or deny the candidate's application considering the recommendation of the panel:
(a) Each approved candidate will [shall] receive authorization from the Department as an Early Childhood Supervisor;
(b) Each non-approved candidate will [shall] receive notice from the Department. The notice will [shall] include the reasons for denial and the right of appeal to the State Board of Education.
(8) Initial authorization is [shall be] valid for a period of three years. Subsequent authorization is [shall be] valid for a period of five years.
(9) Applicants renewal of the Early Childhood Supervisor authorization must  [shall] include the following:
(a) For initial renewal, a minimum of two years experience between issuance of initial authorization and renewal application;
(b) For subsequent renewal, a minimum of three years experience between previous renewal and current application.
(c) Written verification by the applicant's supervisor documenting:
(A) Completion of a minimum of 75 Professional Development Units for initial reauthorization or a minimum of 125 Professional Development Units for subsequent reauthorization;
(B) Completion of a Professional Development Plan developed with the applicant's supervisor; and
(C) Development of a new Professional Development Plan developed with the applicant's supervisor.
(10) The Department will [shall] deny or revoke authorization of an Early Childhood Supervisor under any of the following conditions:
(a) The individual has been convicted of any of the crimes listed in ORS 342.143, or the substantial equivalent of any of those crimes if the conviction occurred in another jurisdiction or in Oregon under a different statutory name or number; or 
(b) The individual has made a false statement as to the conviction of a crime.
(11) The Department may deny or revoke authorization for an Early Childhood Supervisor if the individual is charged with a breach of professional responsibilities, which is verified by his/her immediate supervisor.  For the purposes of this rule, “breach of professional responsibilities” has the same meaning as gross neglect of duty or gross unfitness as defined by the Teacher Standards and Practices Commission in OAR 584-020-0040.
(12) Individuals whose authorization has been revoked will [shall] receive notice from the Department. The notice will [shall] include the reasons for denial and the right of appeal to the State Board of Education.
(13) All supervisors employed by EI/ECSE contractors or subcontractors must  [shall] have a professional plan based on the content of the EI/ECSE competencies as listed in section (4) of this rule.
(14) A temporary waiver may be requested by the EI/ECSE contractor when an emergency arises due to a misassignment or unsuccessful recruitment efforts. The request for the waiver must  [shall] be submitted to the Oregon Department of Education and must  [shall] include:
(a) Documentation of efforts to employ personnel who meet the required competencies;
(b) The name, position, and qualifications of the employed personnel;
(c) A copy of the professional development plan as described in section (13) of this rule; and
(d) Assurances that the plan will be implemented.
Stat. Auth.: ORS 329.255 & ORS 329.275
Stats. Implemented: ORS 343.465 - ORS 343.534
Hist.: EB 15-1997, f. & cert. ef. 12-29-97; ODE 24-2000, f. & cert. ef. 10-16-00; ODE 8-2003, f. 6-9-03, cert. ef. 6-10-03; ODE 14-2003, f. & cert. ef. 8-14-03
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